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STATEMENT OF QUESTIONS PRESENTED 


1. May summary judgment be granted where the pleadings and 


depositions of the parties raise material factual conflicts and the de- 
fenses alleged by the defendant are valid legal defenses to the claims 


asserted in the Complaint? 


| 


2. May a motion for leave to file a counterclaim be arbitrarily 


denied where the movant asserts a claim arising out of the same trans- 


actions as the subject matter of the opponent's claim, where the movant 


is unable to press her claim except by way of counterclaim due to the 


opponent's diplomatic immunity, and where the movant will be forever 


parred from bringing her action if the counterclaim is denied? 


| 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellee Nong Kimny, plaintiff below, brought this action) in the 
United States District Court for the District of Columbia against appel- 
lant Diane C. I. Runkle, defendant below, on two promissory notes in 
the total amount of $58, 700. ! 





Jurisdiction of the District Court was based upon the Act of Feb- 
ruary 27, 1877, c. 69, 2, 19 Stat. 253, D.C. Code, 1951, Title 11, 
S306. Final judgment was entered by the District Court, Curran, J., 
on May 23, 1958, upon motions for summary judgment filed by plaintiff 
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(Joint App. 62). Appellant’s motion for leave to file a counterclaim 
was denied on May 21, 1958. (Joint App. 61). 


Appellant's notice of appeal pursuant to Section 73(a) of the Federal 
Rules of Civil Procedure was timely filed on June 6, 1958 (Joint App. 63). 
Jurisdiction of this Court is invoked under the Act of June 25, 1948, c. 
646, 62 Stat. 929, as amended by Act of October 31, 1951, c. 655, 8 48, 
65 Stat. 726, U.S.C., Title 28, 81291. 


STATEMENT OF THE CASE 


This is an appeal from the District Court's Order of May 21, 1958, 
granting appellee's motions for summary judgment, from its Order of 
May 21, 1958, denying appellant's motion for leave to file a counter- 
claim, and from its Judgment of May 23, 1958, in favor of appellee and 
against appellant. 


Mr. Kimny, appellee here and plaintiff below, alleged in his 
"Complaint on Promissory Notes" that appellant, Mrs. Runkle, had 
executed and delivered to him two promissory notes in the total amount 
of $58,700. One note, dated April 14, 1955, was for $34,000 and did 
not carry interest. The other, dated April 15, 1955, was for $24, 700 
with interest at 6% per annum. Both notes were payable six months 
after date at the Bank of Indochina, Paris, France. The Complaint 
alleged that the notes were executed and delivered in full compromise 
and settlement of an action brought by Mr. Kimny against Mrs. Runkle 
and her husband, Scott F. Runkle, in the United States District Court 
for the Eastern District of Virginia (Civil Action No. 1058) and in con- 
sideration of the dismissal of that action by Mr. Kimny. (Joint App. 1, 2). 


Mrs. Runkle's "Answer to Complaint" set up four defenses. 
(1) She admitted that the $24,700 note was executed and delivered in full 
compromise and settlement of the action in Virginia but denied that the 
$34,000 note was delivered and executed for that purpose or in considera- 
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tion of the dismissal of that action. (2) She alleged that the $24, 700 
note was the sole consideration for the compromise and settlement of 
the action in Virginia and that prior to the institution of this suit Mr. 
Kimny had made no demand for payment in France, according to the 
note's terms. (3) She alleged that there was no consideration for the 
$34,000 note. (4) She alleged that the $34,000 note was obtained by Mr. 
Kimny by fraud and the exercise of duress and also that no demand for 
payment was ever made prior to the institution of the action (Joint App. 
3-5). 


With respect to the defense of fraud and duress Mrs. Runkle's 


Answer specifically alleged that 


"said note for $34,000 was no part of the considera- 
tion for the compromise and settlement of the afore- | 
mentioned civil action, was obtained from defendant | 
without the knowledge or advice of her counselin 
said civil action, and represented amounts claimed 
by plaintiff to be due in said civil action but denied 
as false by the defendant in her answer filed in said | 
civil action, as the amount of $34,000 allegedly rep- 
resented loans claimed to have been made by plain- 
tiff to defendant during a period from October 10, 
1951 to December 31, 1951, when, in fact, defen- 
dant met the plaintiff for the first time on January 1, 
1952. Although defendant denied any indebtedness _ 
to plaintiff for said sum of $34,000, or any part 
thereof, she was induced and coerced into signing | 
said note by threats by plaintiff in private conversa- | 
tions with defendant that if she did not sign the note | 
and thereby admit this indebtedness to plaintiff, 
that he, the plaintiff, would continually harass de- | 
fendant and her husband and destroy their marriage, | 
and thus intimidated, and believing from the previ- | 
ous relationship of the parties that plaintiff was 
capable of carrying his threats into effect and in 
fact intended to carry them out ifshe did not sign | 
the note, and acting to preserve her marriage from | 
further interference by plaintiff, and relying on the | 
further assurance from plaintiff that she would never 
be required to pay the note, defendant did sign the 
note."' (Joint App. 4, 5). 
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With the issue thus joined, it is of obvious importance to take note 
of the pleadings in the Virginia action and of the contradictory assertions 
of the parties regarding the settlement of that action. The Virginia 
action began on October 8, 1954, when Mr. Kimny filed suit against Mr. 
and Mrs. Runkle for $58,700 alleging that this was the total of loans of 
various amounts made by him to the Runkles at various times between 
October 10, 1951, and October 1, 1953. A total of $34,000 was alleged 
to have been lent during the period October 10, 1951, and December 31, 
1951. The remainder of $24,700 was alleged to have been lent at vari- 
ous dates between January 18, 1952, and October 1, 1953 (Joint App. 41, 
42). The Runkles filed separate Answers. Mr. Runkle denied any 
liability to Mr. Kimny, either separately or jointly with his wife. Mrs. 
Runkle admitted being indebted to Mr. Kimny in the amount of $24, 700 
but declared that the remaining items of alleged indebtedness were false. 
Both Runkles specifically declared that they met Mr. Kimny for the first 
time in the early morning of January 1, 1952, thus denying even having 
known him during the period October 10, 1951-December 31, 1951, when 
loans totalling $34,000 were alleged to have been made. Mrs. Runkle 
specifically declared that the initial loan was made on January 18, 1952. 
In effect, she admitted that between January 18, 1952, and October 1, 
1953, Mr. Kimny lent her a total of $24,700. She denied any indebted- 
ness other than that (Joint App. 43, 44). | However, as is noted in more 
detail below, Mrs. Runkle sought to counterclaim for $25,000 for serv- 
ices rendered during this same period. 


On April 16, 1955, the United States District Court for the Eastern 


District of Virginia entered its Order dismissing the action and noting 
that a full compromise settlement had been reached. (Joint App. 46). 
The parties are in sharp conflict on the facts surrounding the compro- 
mise settlement in the Virginia action. Mr. Kimny alleges that both of 


the notes sued on here were executed as part of the compromise settle- 
ment in the Virginia action and were in consideration of the dismissal 
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of that action (Joint App. 1). Mrs. Runkle alleges that only the 
$24,700 note was executed as part of the compromise settlement and in 
consideration of the dismissal of the Virginia action. She alleges that 
the $34,000 note was no part of the compromise settlement of the Virgin- 
ia action, that no consideration was received for it, and that it was ob- 
tained from her by fraud andduress (Joint App. 3, 4, 5). The parties 
are in total disagreement on virtually all the material facts surrounding 
the execution of the $34,000 note. That disagreement has never been 
resolved. The depositions of Mrs. Runkle and Mr. Kimny and the af- 
fidavits attached to the ‘Memorandum in Opposition to Plaintiff's Motion 
for Summary Judgment" have served only to sharpen it (Joint App. aE 
28, 57, 58). | 


The parties are in disagreement to begin with on the important 
matter of when they first met. Mr. Kimny testified that the bulk of the 
disputed $34, 000 (to wit, $28,000) was originally lent to Mrs. Runkle in 
October or early November of 1951 when both were guests at the Ward- 





man Park Hotel in Washington, D. C., and that the remainder was lent 

to her during November and December of 1951 (Joint App. 29-31). But 
the affidavit of the custodian of the relevant records of the hotel establish- 
es that Mrs. Runkle was not registered at the hotel, where Mr. Kimny 
acknowledges he met Mrs. Runkle, at any time prior to November 28, 
1951 (Joint App. 58). Mrs. Runkle testified that she did not meet Mr. 
Kimny until January 1, 1952 (Joint App. 7, 13) and, as has already 

been shown, this was also the position of both Mr. and Mrs. Runkle as 





stated in their Answers in the Virginia action (Joint App. 43, 44). 


The parties also differ as to whether or not the $34, 000 note was 
any part of the consideration for the compromise settlement, and the 
dismissal, of the Virginia action. The Complaint alleges that it was 
(Joint App. 1). The Answer asserts that it was not (Joint App. 3). 
The Order of Dismissal does not settle the dispute; it merely recites 
that “the defendant, Diane C. I. Runkle has effected a full compromise 
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settlement with the plaintiff for the plaintiff's claim herein" (Joint App. 


46). (The appearance of the word "compromise" in the Order would 
suggest, however, that plaintiff, that is, Mr. Kimny, did not receive 
the full $58,700 for which he had sought judgment.) It was appellee's 
position below that the $34,000 note was part of the consideration for 
dismissal of the Virginia suit because it was delivered to Mr. Kimny 
contemporaneously in point of time with the $24,700 note and because 
Mr. Kimny refused to settle the case without it. (See "Memorandum in 
Support of Plaintiff's Motions for Summary Judgment", p. 2; Joint App. 
48.) However, Mrs. Runkle's former attorney filed with the court be- 
low his affidavit embodying a letter received from Mrs. Runkle's attor- 
ney in the Virginia action and stating, in pertinent part, as follows (Joint 
App. 57, 58): 


"The full and complete consideration for this 
dismissal, insofar as I was aware, was the giving 
by Mrs. Runkle to the plaintiff, through his attor- 
ney, O. R. McGuire, of a note for $24,700. I 
prepared this note, on April 15, 1955, which was 
signed by Mrs. Runkle on that date, and on the 
afternoon of that date I met Mr. McGuire at the 
Clerk's Office of the United States District Court 
here in Alexandria where I delivered to him the 
note, received from him a note in the identical 
sum which Mrs. Runkle had herself executed and 
given to the plaintiff a few weeks before, and Mr. 
McGuire and I endorsed the Dismissal Order, and 
left it with the Clerk for presentation to the Court." 


Appellee's contention is also contradicted by appellant's own 
testimony on deposition indicating that the $34, 000 note was signed and 
delivered only after the case had been dismissed. The following is 
from pages 41-42 of her deposition (Joint App. 21): 


“By Mr. Sher: 
Q. -- the suit was dismissed? The lawsuit was-- 
A. He didn't want to dismiss until I signed the 
$34, 000 note. 


Q. Yes. 
But at the time this note was signed for the 
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$24,700, was that the time when the suit was 
dismissed? 
Yes. 


Now, the $34,000 note was signed before or 
after the $24,700 note was signed? 
It was after. 


It was after? 
Yes. 7? 


| 


The parties are also in disagreement concerning the allegation of 
fraud. Mrs. Runkle testified that she signed the note because Mr. 
Kimny had assured her that he wanted it only to "save face" with his 


lawyers and that he would tear it up within a few days (Joint App. 22). 
She testified that he told her not to let her attorney know of the matter 


| 


because it was not important and he would soon tear the note up in any 
event (Joint App. 19) and that he told her that if she would sign the 
$34,000 note so that he could save face, he would then settle for| $24,700 
(Joint App. 17): 


"A, . . . And he said first I should sign it, that 
second, because he will lose his face in front 
of his lawyers, and then he said, "If you sign 
it, I will give you my word that I will tear it 
up.' 


Say that again. I didn't hear that. 

‘I give you my word if you sign this $34, 000 
note I will tear it up. Just to show it to my 
lawyers, to show that I was right. And to 
tear it up.’ 


And, as I understand it, he also told you 
that all he wanted was to have this to show 
his lawyer? 

That's right. 


And that afterwards he would tear it up? 
That's right."’ (Joint App. 18.) 


He said he would show-- 

He will show the $34, 000 note to his lawyers, 
then he will bring it back to me and I would 
tear it up myself. So he said, ‘If you would 
be so kind and come back in two days, I will 
do it." Then I came back and he didn't want 
to give it to me." (Joint App. 22.) 
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There is also complete conflict regarding the allegations of duress. 
Mrs. Runkle alleged in her answer that (Joint App. 5): 


"she was induced and coerced into signing said note 
by threats by plaintiff in private conversations with 
defendant that if she did not sign the note and there- 
by admit this indebtedness to plaintiff, that he, the 
plaintiff, would continually harass defendant and her 
husband and destroy their marriage, and thus intim- 
idated, and believing from the previous relationship 
of the parties, that plaintiff was capable of carrying 
his threats into effect and in fact intended to carry 
them out if she did not sign the note, and acting to 
preserve her marriage from further interference 
by plaintiff, and relying on the further assurance 
from plaintiff that she would never be required to 
pay the note, defendant did sign the note." 


She testified on deposition that she signed the note because Mr. Kimny 
had threatened to smear her name, to keep her little girls from getting 
into decent schools, and to cause her husband to lose his job (Joint App. 


16-20). Mr. Kimny argued to the court below that he “vehemently 
denies" having made the threats which Mrs. Runkle charges him with 


having made. ("Memorandum in Support of Plaintiff's Motions for Sum- 
mary Judgment," p. 3; Joint App. 49.) 


Appellee filed ‘Plaintiff's Motions for Summary Judgment" in the 
District Court on March 27, 1957. (Joint App. 40). Appellant opposed 
the motions through a "Memorandum in Opposition to Plaintiffs Motion 
for Summary Judgment" to which there was appended the affidavit of 
Mrs. Runkle's then attorney and the affidavit of the Auditor and Super- 
visor of Accounts Receivable of the Sheraton-Park Hotel, Washington, 
D. C., formerly the Wardman Park Hotel (Joint App. 53-58). Sub- 
sequently, appellee filed "Plaintiff's Reply in Support of His Motions for 
Summary Judgment". These documents reflect not merely a disagree- 
ment on matters of law but also fundamental disagreement on matters 
of fact. The cause was argued in the District Court on May 7, 1958, 
and the Order for Summary Judgment in the total amount of $58,700 
(with interest on $24,700 from April 15, 1955) was entered on May 21, 
1958 (Joint App. 61). 
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On May 7, 1958, Mrs. Runkle filed, invoking Rule 13 (), Federal 
Rules of Civil Procedure, "Defendant's Motion for Leave to File Counter- 
claim" by which she sought to amend her answer to include a counter- 
claim in the amount of $25,000. The counterclaim was for sums owed 
to Mrs. Runkle by Mr. Kimny for extensive services rendered between 
the approximate periods of January, 1952 and December, 1953. This 
was the same period during which the sums of money sued for by Mr. 
Kimny in the Virginia action were allegedly advanced by him to Mrs. 
Runkle. Services outlined in the counterclaim included consulting real 
estate agents, inspecting numerous houses, attending auctions in New 
York and Washington, assisting Mr. Kimny in drafting correspondence 


and other documents, tutoring his children, obtaining other tutors, 





securing the children's admission to private schools and making prepara- 
tions for the arrival of his family in this country (Joint App. 59, 60). 

All of these services were directly connected with the transfer of sums 
of money between the appellee and the appellant which are represented 

by the alleged indebtedness in this case. | 


The appellant has never received any compensation for the serv- 
ices listed above, although at times Mr. Kimny's requests were SO ex- 
tensive as to require virtually the full time and assistance of the appel- 
lant in his aid. Most of this service was connected with advis ing the 
appellee, who is the Ambassador from Cambodia, as to American 
customs and social graces, helping to indoctrinate him and his family 
to a new way of life, and assisting him with minor diplomatic matters 
(Joint App. 7, 8, 24, 25). | 





Because of the appellee's diplomatic immunity, the appellant is 


normally barred from bringing any action for the recovery of ithe com- 
pensation due her. 


The appellant's "Motion For Leave To File Counterclaim" was 
filed while the appellee's "Motions for Summary Judgment" were pend- 
ing. However, it was filed before the case had been scheduled for trial, 
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and before the position of either party had been affected by any rulings 
of the court. In short, the appellant's motion simply represents her 
attempt to complete her Answer to the Complaint and to combine all 


matters at issue between the parties into a single litigation. 


On May 21, 1958, after oral argument, appellant's "Motion For 
Leave To File Counterclaim" was denied (Joint App. 61), the Order 
giving no grounds or indication of the cause of the denial. 


STATUTES AND RULES INVOLVED 


Relevant provisions of Rules 13, 15 and 56 of the Federal Rules 
of Civil Procedure; of Title 12, Sections 201 and 206, and Title 28, Sec- 
tions 205 and 408, District of Columbia Code, 1951, and of Title 22, Sec- 
tion 252, of the United States Code are set forth in the Appendix of Statutes 
and Rules. 


STATEMENT OF POINTS 


Summary Judgment was erroneously granted since the defenses 


asserted by the appellant and clearly supported by the testimony 
of the appellant in her deposition and by the affidavits filed by 
appellant raised genuine and material issues of fact in conflict 
with the allegations of the Complaint and with the testimony of 
the appellee in his deposition. 


The denial of appellant's timely "Motion for Leave to File Counter- 
claim was completely arbitrary, depriving her forever of any 
remedy for her valid claim against the appellee, and constituted 
reversible error in view of the purposes of the provisions for 
amendment and counterclaim in the Federal Rules of Civil Pro- 
cedure, 
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SUMMARY OF ARGUMENT 


if 
-” 
It is well established in law that a motion for a summary judgment 


may be granted only when there is no genuine issue as to any material 





fact and the moving party is entitled to a judgment as a matter of law. 


In the instant case, the appellant alleges that there was 4 consid- 
eration for the $34,000 note sued upon. She also alleges that fraud and 
coercion induced the signing of the note and that she signed the note only 
to help appellee "save face” with his lawyers, with him agreeing to tear 
up the note immediately thereafter. The position of the appellee is that 
the note was consideration for the dismissal of a pending suit, and that 


no fraud or duress was involved in its execution. 


Each party's pleadings and deposition contain allegations and 
testimony which, if true, make out that party's case. However, the 
testimony and allegations of the parties are diametrically opposed and 
thus present real and material issues of fact. The granting of summary 


judgment below was, therefore, reversible error. | 
The appellant's defense below alleged fraud in that the appellee 
told her that he only wanted this note so that his lawyers would think 
that there had really been some debt, and that the appellee promised 
that the note was only a token which he would tear up immediately once 


he had shown it to his lawyers. 


The appellant's defense below alleged duress in that the appellee 
threatened to break up her marriage, to ruin the reputation of everyone 
in her family, to destroy her husband's business, and to have her 
children blacklisted with all good schools. She further alleged great 
respect for the appellee's power as an Ambassador and extreme fear 
that he could make good these threats. 


| 
| 
| 
| 
| 
j 
| 
1 
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The cases and decisions clearly demonstrate that far less ex- 


treme factual situations have been held to constitute legal fraud and 
duress and that far less serious conflicts of material facts have been 
properly held to defeat a motion for summary judgment. 


I. 


The Federal Rules of Civil Procedure provide for liberal amend- 
ments of pleading and granting of leave to file counterclaims when 
justice requires. The appellant filed a motion below for leave to file a 
counterclaim, the essence of which is completely intertwined with the 
facts involved in the actual suit. The motion was timely, the amount 
involved was substantial, the facts clearly make the counterclaim com- 
pulsory, and the denial will serve to bar the appellant's claim forever. 
Yet, the motion was arbitrarily denied. This result is so inconsistent 
with the obvious policy and intent underlying the provisions for amend- 


ment and filing of counterclaims that the denial is reversible error. 


The appellant's counterclaim clearly arises from the same 
“transaction or occurrence" as the subject matter of the complaint and 
is, therefore, compulsory. Thus, if the appellant is denied the oppor- 
tunity to bring her claim at this time, she will be unable to do so at any 
later date. She is foreclosed from ever getting her day in court, a 
result so clearly in conflict with the purpose of the provision allowing 
omitted counterclaims "when justice requires" that a plain reading of 
the Rules demands a reversal. Clearly, a counterclaim which will 
otherwise be forever barred is exactly the sort of counterclaim con- 
templated by the language in Rule 13(f), Federal Rules of Civil Pro- 
cedure, providing for the filing of omitted counterclaims "when justice 


requires." 


The appellant's counterclaim, denied below, is further unique in 
that it is to be asserted against a party normally protected by diplomatic 
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immunity. The appellee is the Ambassador from Cambodia, and unless 
the appellant is allowed to press her claim in the instant action, brought 
by the Ambassador, he will be hereafter completely protected. As in 
the case of the compulsory counterclaim bar discussed above, that is 
exactly the type of situation which the amendment and counterclaim 
provisions were designed to encompass. Failure to allow this counter- 


claim under these conditions was reversible error. 


The Statute of Limitations applicable to the appellant's counter- 
claim does not run during the time appellant was prohibited from 
bringing her suit by the appellee's diplomatic immunity. She could 





have brought the action only during the pendency of the instant action 
and the Virginia action -- a total period well within the applicable 
Statute of Limitations. Thus, the appellant is not barred. 


| 


ARGUMENT 


1. SUMMARY JUDGMENT BELOW WAS IN ERROR 
SINCE DEFENSES ASSERTED AND TESTIFIED 
TO BY THE APPELLANT RAISED GENUINE 
AND MATERIAL ISSUES OF FACT 





Rule 56(c) of the Federal Rules of Civil Procedure permits grant 
of summary judgment only when "the pleadings, depositions and’ admis- 





sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 


titled to a judgment as a matter of law . . ."" The law applicable to 
Rule 56 is well established. | 


The leading case in the District of Columbia on summary jjudg- 
ment is Dewey v. Clark, 86 U. S. App. D. C. 137, 180 F.2d 766. In that 
case this Court considered at length the entire law of summary |judg- 


| 
| 


ment and concluded, among other things, that: 


(1) Factual issues are not to be tried or resolved | 
by summary judgment procedure; only the existence | 
of a genuine and material factual issue is to be 


| 
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determined. Once it is determined that there 

is such an issue summary judgment may not be 
granted; (2) In making this determination doubts 
[of course, the doubts are not fanciful] are to 
be resolved against the granting of a summary 
judgment; . . . (4) If conflict appears as toa 
material fact the summary procedure does not 
apply unless the evidence on one or the other 
hand is too incredible to be accepted by reason- 
able minds or is without legal probative force 
even if true; .. ." (86 U. S. App. D. C. 143.) 


The only question posed by a motion for a summary judgment is whether 
there is a genuine issue of fact involved in the case. Should there be 
such an issue then summary judgment will not lie. Further, the Court 
is not to determine that issue in the summary judgment proceeding. 
Vale v. Bonnett, 89 U. S. App. D. C. 116, 191 F.2d 334. Dewey v. Clark, 
supra. In fact, to grant summary judgment the Court must be convinced 


that apparent issues are not genuine but feigned, and that there is, in 
truth, nothing to be tried. Miller v. Miller, 74 App. D. C. 216, 122 F.2d 


209. 


Likewise, summary judgment will not lie where there are factual 
issues which depend largely upon the character, personality, honesty 
or reliability of the parties themselves. Thus, where there is a ques- 
tion as to the credibility of the witnesses or the weight of the evidence, 
summary judgment cannot be granted. Colby v. Klune, 178 F.2d 872 
(C.A. 2.); Arnstein v. Porter, 154 F.2d 464 (C.A. 2.) These factors are 
of great significance in the instant case and the Court clearly erred in 
granting summary judgment because the evidence involved is peculiarly 
within the knowledge of the principal parties, and the parties present 
diametrically opposed factual situations in their depositions and 
pleadings. 


The appellant alleges that there was no consideration for the 
$34,000 note, that she was defrauded and coerced into signing the note, 
and that she firmly believed that the note was some sort of joke, to be 
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i} 
| 


used by appellee to "save face" (Joint App. 3-5, 16-22). The appellee, 


on the other hand, maintains that the note was in consideration for dis- 
missal of a pending suit and that there was nothing irregular about its 
execution. In view of this clear conflict of testimony the obvious con- 
clusion is that the lower court tried the factual issues rather than 
simply determining whether or not factual issues existed. In fact, if 
the trial judge had chosen to believe the appellant rather than the ap- 
pellee he might just as well have granted summary judgment to the 
appellant regarding the $34,000 note. But the question in issue herein 
is not which party the Court should have believed but the fact that there 
was such an existing conflict which required belief of one or the other. 
To have granted summary judgment under these circumstances is 


reversible error. 


The validity of this position is well established in a long line of 
clearly analogous decisions involving motions to dismiss on the plead- 
ings and affidavits of the parties. In Palmer v. Associates Discount 

\qureration 74 App. D. C. 386, 124 F.2d 225, the plaintiff brought an 
acho. on a note, contending that it was a holder in due course.| The 
defendact alleged in his defense that he had bought a car which was un- 
safe and in dangerous condition and that he had returned the car to 
the seller. In rever.:ng the lower Court's grant of summary judgment 
this Court said: 


". . . Perhaps if he [the defendant] had been 
given the opportunity, he might have proved 
deliberate and intentional fraud. But the Muni- 
cipal Court upon appellee's motion, denied him 
the opportunity to prove anything. Appellee's 
motion, therefore, admitted the averments of 
appellant's affidavit and admitted the defenses 
which he should have been permitted to prove. 
Consequently, we must now assume for the pur- 
poses of this appeal that the defenses were 
established; . . .” (74 App. D. C. 388.) 








16 


In Wilkinson v. Van Senden, 45 App. D. C. 191, the plaintiff sued 
on 2 note for $500 and the defendant in his affidavit of defense alleged 
fraud and that plaintiff was aware of the fraudulent conditions under 


which the note had been procured. The Court said: 


‘we think the affidavit was sufficient under the 
rules announced in Codington v. Standard Bank, 
40 App. D. C. 409 and Hazen v. Van Senden, 43 
App. D. C. 161. The fraudulent representations 
are fully set forth, and it is unequivocally 
averred that the plaintiff, when he took the note, 
knew of the conditions under which it had been 
procured. This is not a statement on informa- 
tion and belief, but a statement of fact. 


"The judgment must be reversed with costs and 
the case remanded for further proceedings." 
(45 App. D. C. 192.) 


In the Hazen case, which was relied upon in Wilkinson, the defendant 


charged fraud in his affidavit of defense and guilty knowledge of the 
fraud on the part of the plaintiff. The Court ruled as follows: 

" . | If, therefore, the court upon reading an 

affidavit of defense is convinced that it has been 

made in good faith, and that a doubt exists as to 

the right of plaintiff to recover, summary judg- 

ment ought not to be entered.” Hazen v. Van 

Senden, 43 App. D. C. 161, 165. 

The impact and intent of these cases and of Dewey v. Clark, supra, 
is clear. Where the parties allege factual situations which make out 
valid claims and defenses, a grant of summary judgment is precluded. 
The factual situation alleged by the appellant definitely raises a valid 
legal defense if believed. Thus, the grant of summary judgment was 


error. 
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Il. THE DEFENSES OF FRAUD AND DURESS ARE VALID 
AGAINST APPELLEE, AND FACTS PLEADED AND 
TESTIFIED TO BY APPELLANT CLEARLY 
CONSTITUTE FRAUD AND DURESS 


As shown, supra, in order to defeat a motion for summary judg- 


ment the opponent need only to have established a genuine issue of 
material fact. Appellant herein has fully complied with this require- 
ment. As between original parties to a promissory note, the defenses 
of fraud and duress are valid and the effect is to render the note void- 
able, Act of March 3, 1901, c. 854, 8 1362, 31 Stat. 1402, D. C. Code, 
1951, Title 28, 8 408. These defenses were raised by the appellant in 
her Answer and the facts and circumstances alleged by the appellant in 
her deposition are sufficient to constitute fraud and duress as a matter 


of law. 


| 


In the recent case of United States v. Kiefer, 97 U.S. App. 1 Da Ox 
101, 102, 228 F.2d 448, cert. den. 350 U. S. 933, reh. den. 350 U. S. 977, 
this Court set out the elements required to constitute fraud, viz: 
'"(1) A false representation, (2) in reference to a 
material fact, (3) made with knowledge of its fal- 


sity, (4) and with intent to deceive, (5) with action 
taken in reliance upon the representation .. ." | 





In reversing the grant of summary judgment this Court ruled that there 
could have been reliance upon plaintiff's statement on the part of the 
defendant and then concluded that: | 


| 
| 
| 
", , . Unless they [the parties] have had an oppor- | 
tunity to adduce evidence on other essential elements 
of fraud, we cannot assume that there is no genuine | 
issue of material fact in respect thereto.” (97 U. S.. 
App. D. C. 105.) | 


The facts in the case at bar precisely fit the criteria enunciated 
by the Court to constitute fraud. It is clear beyond need for discussion 


that the appellee's promise to tear up the $34,000 note and his assertion 
that he only wanted to show it to his lawyers were false representations 


| 
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of material facts. The falsity is clear in that the note was not torn up, 


and nothing is more material than whether the parties intended the note 


to represent some real debt. The appellee certainly knew of the falsity 


of his own promise and plainly made the promise with the intent to 
deceive and induce the appellant to sign the note. That his inducement 
was successful is shown by the fact that the appellant did rely on the 
appellee's promise and signed the note. 


In Bowles v. Marsh, D. C. Mun. App.,82 A.2d 135, the plaintiff 
sued on several notes and the defendant's answers charged fraud and 
fraudulent representations by the payee. Plaintiff filed for summary 
judgment which was denied. The case went to trial and the plaintiff was 
awarded a verdict of $2,500. He appealed contending he should have 
been granted summary judgment for a greater amount. The Municipal 
Court of Appeals, citing Dewey v. Clark, said that since the Court below 
had the defendant's answer charging fraud in obtaining the notes 

"we rule without hesitation that the trial court was 
right in refusing to grant the plaintiff summary 
judgment.” (82 A.2d 138. ) 

Thus, it is crystal clear that under the law in the District of 
Columbia the false promises which appellee made in order to induce 
the appellant to sign the $34,000 note, made under circumstances which 
appellant can show only if given her rightful day in court, constitute 
fraud and a valid defense to the Complaint. 


The appellant's answer raised the further defense of mental 
duress and her deposition strongly supports this charge. The Answer 
alleges that unless the $34,000 note was signed, the appellee would 
continually harass the appellant and her husband and destroy their 
marriage and would ruin the reputation of the family (Joint App. 5). 
The appellant had cause to believe that appellee could and would carry 
out these threats. The pertinent parts of the appellant's deposition 
read as follows: 





19 


"The Witness: 
That is badly said [ referring to previous 
attempt to answer]. 
He will make him lose his job and he will 
cover us with mud, he said. 
I have two little girls. He said "You see 
your little girls, they could never go to any 
good school.'" (Joint App. 16.) 


. What did he want you to do? 


. He wanted me to sign the $34,000 note. 
He said for two reasons I should sign it. 
He said because if I don't sign it he will 
make my husband lose his job, and cover 
us with mud, and attack my reputation. 
And I know for my husband the job is so 
important, so I was really frightened. 
You know the Ambassador as a very soft 
and nice person, but he can be very, very 
mean and very frightful. . . .'' (Joint 
App. 17.) 


. And he started again telling me what he 
will do because he was Ambassador, and 
so powerful, and my husband was nothing, 
so he would destroy him and destroy us, 
and wants to hurt us for all our lives. I 
remember he was talking with such a high 
voice, the children came crying. They 
were so frightened in the next room." 
(Joint App. 18.) 


Then what happened after that? 
. After he start arguing; he make such a 
threat for my children. 


He threatened to do what to your children? 
. Besides my husband's job, he said 'I can 

do so much harm to you and your children. 

I can harm you so much. If you do it, it 

is just something between us; I will tear it 

up.''? (Joint App. 18, 19.) 


. He said that he will cover us with mud and 
that the children will be unable to go to a 
good school, to do anything, and he will at- 
tack my reputation. I think that is quite 
something." (Joint App. 19.) 
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"Q. You were both afraid of him and you had 
confidence in him at the same time, is that 
right ? 

A. Iwas afraid of him. I know he is capable 
of doing all that. When you have known quite 
a long time the Ambassador, you know he can 
do quite bit of harm." (Joint App. 20.) 


The circumstances thus testified to by appellant clearly make out 


a valid defense of duress. Thus, in Rizzi v. Fanelli, D. C. Mun. App., 
63 A.2d 872, the plaintiff sued on a note and the defendant charged 
duress as his defense. The facts constituting the alleged duress were 


that the plaintiff in a letter threatened to sue the defendant, a foreign 
born immigrant who had had some immigration trouble, and advised 
the defendant that if the suit were brought, the defendant would be de- 
ported. The Court considered the ignorance of the defendant and his 
natural fear of deportation and found that these were facts from which 
a reasonable jury might find duress. The Court said: 

"It is duress if it is a wrongful threat 'that induces 

another to enter into a transaction under the influ- 

ence of such fear as precludes him from exercising 


free will and judgment,’ What constitutes duress is 
a matter of law; but whether or not duress existed 


in a particular transaction is usually a question of 
fact...” (63 A.2d 874; emphasis supplied.) 

In Knight v. Sontag, D. C. Mun. App., 99 A.2d 217, the plaintiff 
sued on notes which the defendant alleged had been obtained through 
fraud and duress. The plaintiff, an attorney, represented the defendant 
over a period of time and induced him to sign a number of notes as 
fees for services. The defendant objected to some of them but trusted 
the plaintiff and was induced to sign by such assurances as "Oh, we can 
change that any'time we want to," by repeated broken promises to serve 
as an attorney and by the threats of suit on notes already secured. De- 
fendant stated that he "was sick of law and law suits. I wanted peace. 
If I had to buy it, I wanted peace." The Court held that the jury was 
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clearly entitled "to find that the transaction was tainted by duress and 


misrepresentation" (99 A.2d 219) and affirmed the lower court. | 


These cases plainly show that legal duress need not involve in- 
fluence or force which would coerce and compel the strongest and most 
stable of persons to act against his will. It is only necessary that the 
guilty party exercise that amount of influence required to frighten or 





subdue his particular subject. In this case, Mrs. Runkle had great 
respect for Mr. Kimny's power as a high ranking diplomat and for his 
capacity to fulfill any threat which he might make. The fear that her 
marriage might be destroyed, that the reputation of her husband and 
herself might be blackened, and that her children might be deprived of 
the opportunity to attend good schools was an extremely compelling 
force, and Mr. Kimny used it to its fullest. To hold asa matter of law 
that these facts could not constitute duress as to this particular appel- 
lant without even allowing her a chance to prove otherwise is to stretch 
the purpose of summary judgment far beyond its intended or useful 
scope and is in direct conflict with applicable law. | 


lI. THE DEFENSE OF NO CONSIDERATION IS VALID 
AGAINST APPELLEE, AND FACTS PLEADED 
AND TESTIFIED TO BY APPELLANT 
ESTABLISH LACK OF CONSIDERATION 
The Answer of the appellant denied that the note in the amount of 
$34,000 was executed and delivered in compromise and settlement of 
the civil action brought by the appellee in the United States District 
Court for the Eastern District of Virginia. She alleges that the $24,700 
note was the sole consideration for the settlement of that suit and that 
there was no consideration whatsoever for the $34,000 note. The record 
contains the affidavit of the appellant's attorney setting forth a letter 
from the appellant's counsel in the Virginia action confirming this al- 
legation and raising a clear issue of material fact with the appellee's 
Complaint. | 
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The deposition of the appellant again is of great importance as a 
support to the answer. The pertinent parts read as follows (Joint 
App. 21): 

"Q. The suit was dismissed? The lawsuitwas ... 


A. He didn't want to dismiss until I signed the 
$34,000 note. 


- Yes. 
But at the time this note was signed for 
$24,700, was that the time when the suit 
was dismissed? 

. yes. 


. Now the 34,000 note was signed before or 
after the 24,700 note was signed? 
. It was after. 


"Q. It was after? 
A. Yes." 

Thus the appellant alleges that there was no consideration for the 
$34,000 note, and that the note was not executed in settlement of the 
Virginia suit. Mr. Kimny is the payee of the notes sued upon, and the 
defense of absence or failure of consideration is available as against 
him. (Act of March 3, 1901, c. 854, 8 1332, 31 Stat. 1399, D. C. Code, 
1951, Title 28, 8 205.) Proof of the fraud and duress defenses would 
clearly substantiate also the defense of lack of consideration. The ap- 
pellant's deposition supports her position. She is not required to go 
further in her proof prior to the trial, and she has clearly shown that 
there are issues of material facts in the case which precluded entry of 


summary judgment in favor of plaintiff. 


IV. THE DENIAL OF APPELLANT'S MOTION FOR LEAVE 
TO FILE A COUNTERCLAIM DEPRIVED APPELLANT 
OF HER RIGHTS AND WAS REVERSIBLE ERROR 


On May 7, 1958, the appellant filed her "Motion for Leave to File 


Counterclaim" and appended thereto the counterclaim. By order of 


May 21, 1958, this leave was denied, thus denying a result which justice 
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requires. Since the appellee is insulated from suit under his diplomatic 
immunity as the Ambassador from Cambodia, affirmance of the decision 


below will, as a practical matter, deprive appellant of all opportunity 


ever to litigate her claim. 


Rule 13(f) of the Federal Rules of Civil Procedure provides that 
When a pleader fails to set up a counterclaim through oversight, inad- 
vertence or excusable neglect, or when justice requires, he may by 


leave of court set up the counterclaim by amendment."’ 


Rule 15(a) provides that "leave [to amend] shall be freely given 


when justice so requires,"’ and so strongly does that policy permeate 
Rule 15 that it further provides in paragraph (b) that "Such amendment 
to the pleadings as may be necessary to cause them to conform to the 


| 


evidence and to raise these issues may be made upon motion of any 


| 





party at any time, even after judgment". (Emphasis supplied.) ‘The 
quoted portions of these Rules make it quite clear that their impact and 
intent is to encourage all claims between litigants to be handled in one 
trial and that the court's discretion should always be exercised in favor 
of freely granting leave to counterclaim and to amend. This is particu- 
larly so when the movant will be prejudicially injured by the denial of 


his motion. As will be shown, infra, it was clear and reversible error 


| 
| 


to deny the appellant the opportunity to adjudicate her claim. 


Rule 13(a) of the Federal Rules of Civil Procedure provides that 
where a party has a claim which "arises out of the transaction or 
occurrence that is the subject matter of the opposing party's claim”, 
that claim is compulsory. If such a claim is not filed, all right of 
action upon it is foreclosed and the judgment is res judicata of the com- 
pulsory counterclaim. (Note 7 to Rule 13, of the Advisory Committee 


on Rules, 28 U.S.C.A., Rule 13.) 


In determining whether a counterclaim is compulsory under Rule 


13(a) the words "transaction or occurrence" are not used in any narrow 
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or restricted sense. To meet the test, it is not necessary that there be 


absolute identity of factual backgrounds for the two claims but merely a 


logical relationship between them. United Artists Corp. v. Masterpiece 


Productions, 221 F.2d 213 (C.A. 2.) The words "transaction or occur- 
rence" are given a broad realistic interpretation in the interest of 
avoiding a multiplicity of suits. Rosenthal v. Fowler, 12 F.R.D. 388 
(D.C. N.Y.) 


In the instant case, the monies represented by the appellee's notes 
and the indebtedness claimed by the appellant are one and the same. The 
services rendered and debt alleged by the appellant in her counterclaim 
are part and parcel of the transactions which are the subject of the Com- 
plaint in this action. The services are inextricably intertwined with the 
alleged advances of monies to the appellant by the appellee. Both derive 
from the entire nature of the relationship between the appellant and the 
appellee. This relationship bears on the amount of persuasion required 
to coerce or defraud this appellant and also bears on the existence of 
consideration in this case. The evidence required in proving both 
claims is essentially the same; the same parties are involved; in short, 
the claims themselves are merely opposite sides of the same coin. 
Under the applicable law, the appellant's counterclaim is compulsory 
and must be brought, if at all, in this action. 


Thus, denial of leave to file this counterclaim means that the ap- 
pellant will be forever foreclosed from having her rights adjudicated 
on this claim of $25,000. Clearly, Rule 13(f) with its provisions for 
allowing omitted counterclaims "when justice requires" was designed 
and intended specifically for this type of situation. If an omitted com- 
pulsory counterclaim does not fall within its scope, no case does, and 


the provision is meaningless. 


Even if the appellant's counterclaim were not compulsory and 
thus barred in subsequent actions if not pleaded in the instant case, 
the appellant would still never, as a practical matter, be able to litigate 
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her claim against the appellee if denied leave to file in this action. The 
appellee is the Ambassador from Cambodia and enjoys diplomatic im- 
munity as to private citizens in the United States. (Act of April 80, 1790, 
c. 9, 8 25, 1 Stat. 117, 22 U.S.C. 8 252; Carrera v. Carrera, 84 U.S. 
App. D. C. 333, 174 F.2d 496.) Unless appellant is allowed to bring her 
claim at this time, she becomes a claimant without a forum. This fac- 
tual situation poses circumstances which bring it squarely within the 
scope and purpose of Rule 13(f) and the amendment provisions in 
Rule 15, both of which contain the express provision to allow counter- 


claims and amendments when justice so requires. | 


It should also be noted that the counterclaim is not barred by the 
Statute of Limitations. The District of Columbia Code sets up a limita- 





tion of three years, applicable to claims in the nature of the appellant's 
counterclaim. (Act of March 3, 1901, c. 854, 8 1265, 31 Stat. 1389, as 
amended by Act of June 30, 1902, c. 1329, 32 Stat. 542, D. C. Code, 
1951, Title 12, § 201.) However, the Code also provides as follows: 


"Where the bringing of an action has been stayed by an injunction or 





other order of a court of justice or by statutory prohibition, the time 
of such stay shall not be part of the time limited for the commence- 
ment of the action.” (Act of March 3, 1901, c. 854, § 1270, 31 Stat. 
1389, D. C. Code, 1951,Title 12, 8 206; emphasis added. ) | 





In the instant case, as previously discussed, the appellant was 
prohibited from bringing any action against the appellee because of his 
diplomatic immunity. (Act of April 30, 1790, c. 9, 8 25, 1 Stat./117, 


22 U.S.C. 8 252.) The appellant could only have asserted her claim by 
way of counterclaim during two periods: (1) in the suit in the United 





States District Court for the Eastern District of Virginia, a period 
slightly in excess of six months, or (2) in the course of the present 
action which had been pending less than a year at the time her motion 
was filed. Clearly, then, she is not barred by the three year statute of 


limitations under the provision of the District of Columbia Code. 
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It is thus clear that the provisions for amendment and counter- 
claim in Rules 15 and 13, respectively, of the Federal Rules of Civil 
Procedure lean heavily in the direction of liberality in granting motions 
under those rules. In fact the only purpose for allowing amendment or 
counterclaim at all is to bring all points at issue between two parties 
to bear in one litigation and to further the best interest of justice for 
the parties. 


In the instant case, to bar appellant's counterclaim is to fore- 


close her from justice entirely. Her counterclaim is compulsory and 


must, therefore, be brought, if at all, in this action. In addition, even 
if the counterclaim were not compulsory, the appellant will still be 
barred from litigating it (other than in this suit) by appellee's diplo- 
matic immunity. It is difficult to imagine a more prejudicial and 
grievous injury to a party than to have a court arbitrarily leave her 
with a right without a remedy. 


Further, in the instant case the history of the proceedings, the 
personal relationship between the parties and the overall course of 
dealings between the appellant and the appellee have a tremendous 
bearing on the validity and the credibility of appellant's defenses to the 
main action, i.e., fraud and duress and lack of consideration. Thus, it 
is important not only to maintenance of her affirmative rights but to 
the establishment of her defense that the appellant be allowed to file 
her counterclaim. The Court below has over-stepped the bounds of 
discretion in completely denying the appellant access to the Courts. 
This error can be rectified only by reversal of that decision. 
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CONCLUSION 


For the reasons herein stated the Orders of the District Court 


granting appellee's motions for summary judgment and denying ;appel- 


lant's motion for leave to file a counterclaim should be reversed and 


set aside, the counterclaim allowed, and the case remanded to the 


District Court. 
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APPENDIX OF STATUTES AND RULES 


Federal Rules of Civil Procedure: 


Rule 13, Section (a) Compulsory Counterclaims. 
"A pleading shall state as a counterclaim any claim which at the time 
of serving the pleading the pleader has against any opposing party, if it 
arises out of the transaction or occurrence that is the subject matter 
of the opposing party's claim and does not require for its adjudication 
the presence of third parties of whom the court cannot acquire juris- 
diction, except that such a claim need not be so stated if at the time the 
action was commenced the claim was the subject of another pending 
action.” As amended Dec. 27, 1946, effective March 19, 1948. | 





| 

Rule 13, Section (f) Omitted Counterclaim. | 
"When a pleader fails to set up a counterclaim through oversight, in- 
advertence, or excusable neglect, or when justice requires, he may by 
leave of court set up the counterclaim by amendment. | 

Rule 15, Section (a) Amendments. 
"A party may amend his pleading once as a matter of course at) any 
time before a responsive pleading is served or, if the pleading is one 
to which no responsive pleading is permitted and the action has not been 
placed upon the trial calendar, he may so amend it at any time within 
20 days after it is served. Otherwise a party may amend his pleading 
only by leave of court or by written consent of the adverse oa and 
leave shall be freely given when justice so requires. A party s 
plead in response to the original pleading or within 10 days after serv- 
ice of the amended pleading, whichever period may be the longer, un- 
less the court otherwise orders." 





Rule 15, Section (b) Amendments to Conform to the EGiabnee! 
"When issues not raised by the pleadings are tried by express or im- 
plied consent of the parties, they shall be treated in all respects as if 
they had been raised in the pleadings. Such amendment of the pleadings 
as may be necessary to cause them to conform to the evidence and to 
raise these issues may be made upon motion of any party at any time, 
even after judgment; but failure so to amend does not affect the result 
of the trial of these issues. If evidence is objected to at the trial on 
the ground that it is not within the issues made by the pleadings, the 
court may allow the pleadings to be amended and shall do so freely 
when the presentation of the merits of the action will be subserved 
thereby and the objecting party fails to satisfy the court that the ad- 
mission of such evidence would prejudice him in maintaining his action 
or defense upon the merits. The court may grant a continuance to en- 
able the objecting party to meet such evidence." 





| 
i 
| 








2a 


Rule 56, Section (c) Motion and Proceedings Thereon. 
"The motion (for summary judgment) shall be served at least 10 days 
before the time fixed for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits. The judgment sought 
shall be rendered forthwith if the pleadings, depositions, and admis-~ 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is en- 
titled to a judgment as a matter of law. A summary judgment, inter- 
locutory in character, may be rendered on the issue of liability alone 
although there is a genuine issue as to the amount of damages." As 
amended Dec. 27, 1946, effective March 19, 1948. 


Rule 56, Section (d) Case Not Fully Adjudicated on Motion. 
"If on motion under this rule judgment is not rendered upon the whole 


case or for all the relief asked and a trial is necessary, the court at 
the hearing of the motion, by examining the pleadings and the evidence 
before it and by interrogating counsel shall if practicable ascertain 
what material facts exist without substantial controversy and what 
material facts are actually and in good faith controverted. It shall 
thereupon make! an order specifying the facts that appear without sub- 
stantial controversy, including the extent to which the amount of 
damages or other relief is not in controversy, and directing such 
further proceedings in the action as are just. Upon the trial of the 
action the facts so specified shall be deemed established,and the trial 
shall be conducted accordingly." 


District of Columbia Code, 1951 ed.: 


Section 12-201. [24:341]. Periods--Recovery of real 


property--Executor'’s or administrator's bond--Instru- 
ments under seal--Simple contract--Property damage-- 
Statutory penalty or forfeiture--Certain torts--Actions 


not specified--Persons under disabilities. 
"No action shall be brought for the recovery of lands, tenements, or 


hereditaments after fifteen years from the time the right to maintain 
such action shall have accrued; nor on any executor's or administra- 
tor's bond after five years from the time of the right of action accrued 
thereon; nor on any other bond or single bill, covenant, or other instru- 
ment under seal after twelve years after the accruing of contract, 
express or implied, or for the recovery of damages for any injury to 
real or personal property or for the recovery of personal property or 
damages for its unlawful detention after three years from the time 
when the right to maintain any such statutory penalty or forfeiture, or 
for libel, slander, assault, battery, mayhem, wounding, malicious 
prosecution, false arrest or false imprisonment after one year from 
the time when the right to maintain any such action shall have accrued; 
and no action the limitation of which is not otherwise specifically. 
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prescribed in this section shall be brought after three years from the 
time when the right to maintain such action shall have accrued... .” 
(Act of March 3, 1901, c.854, 81265, 31 Stat. 1389, as amended by Act 
of June 30, 1902, c.1329, 32 Stat. 542.) 


Section 12-206. [24:346]. Statute does not run during | 


the action stayed. | 
‘Where the bringing of an action has been stayed by an injunction or 


other order of a court of justice, or by statutory prohibition, the time 
of such stay shall not be part of the time limited for the commencement 
of the action." (Act of March 3, 1901, c. 854, 81270, 31 Stat. 1389.) 





Section 28-205 [22:35]. Absence or failure of consideration 

is defense. 
"Absence or failure of consideration is matter of defense against any 
person not a holder in due course; and partial failure of consideration 
is a defense pro tanto, whether the failure is an ascertained and 
liquidated amount or otherwise."" (Act of March 3, 1901, c. 854, 
§1332, 31 Stat. 1399.) 


Section 28-408 [ 22:78]. Rights of holder other than holder 
in due course. | 
"In the hands of any holder other than a holder in due course, a 
negotiable instrument is subject to the same defenses as if it were non- 
negotiable . . . ." (Act of March 3, 1901, c. 854, 81362, 31 Stat. 1402.) 


Act of April 30, 1790, c9, §25; 1 Stat. 117, 22 U.S.C. 8252: 
Suits against ministers and their domestics prohibited. 
"Whenever any writ of process is sued out or prosecuted by any person 
in any court of the United States, or of a State, or by any judge or 
justice, whereby the person of any ambassador or public minister of 
any foreign province or State, authorized and received as such by the 
President, or any domestic or domestic servant of any such minister, 
is arrested or imprisoned, or his goods or chattels are distrained, 
seized, or attached, such writ of process shall be deemed void." 


| 
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JOINT APPENDIX 


[Filed June 17, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NONG KIMNY 
1600 Buchanan Street, N. W. 
Washington, D. C., 


Plaintiff, 


1 
| 


V. 


DIANE C. I. RUNKLE 
4707 Woodway Lane, N. W. 
Washington, D. C. 


Defendant. 


Civil Action No. 1440-57 


| 


| 
| 


COMPLAINT ON PROMISSORY NOTES 
1. Plaintiff is a citizen of Cambodia on an official mission to this 
country and presently residing at 1600 Buchanan Street, N. W. , Washington, 
D.C., and defendant resides at 4707 Woodley Lane, N.W., Washington, 
D.C. The amount in controversey exceeds $3, 000. 00, exclusive of 
interest and costs. | 
2. On April 14,1955, and April 15,1955, respectively, in full 
compromise and settlement of an action brought by plaintiff against 
defendant and her husband in the United States District Court for the 
Eastern District of Virginia, Alexandria Division (entitled Nong Kimny 
v. Scott F. Runkle and Diane C. I. Runkle, Civil Action No. 1058 in said 
court) and in consideration of the dismissal of said action by plaintiff, 
defendant executed and delivered to plaintiff the following two promis- 
sory notes payable to plaintiff: ! 
(a) A note dated April 14, 1955, in the amount of Thirty 
Four Thousand and 00/100 Dollars ($34, 000. 00) pay 
able six months after date. A photostatic copy of said 
note is attached to this complaint as Exhibit 1; and | 
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(b) A note dated April 15,1955, in the amount of Twenty-Four 
Thousand Seven Hundred and 00/100 Dollars ($24, 700. 00), 
payable six months after date with interest at six per cent 
(6%) per annum from the date of execution of said note. A 
photostatic copy of said note is attached to this complaint 
as Exhibit 2. 

3. Defendant has not paid the amount of the aforesaid notes or 

any part thereof. Defendant owes to plaintiff the amount of said notes 


together with interest at six per cent (6%) per annum on the note de- 


scribed in paragraph 2(b) above. 

WHEREFORE, plaintiff demands judgment against defendant for 
the sum of Fifty-Eight Thousand Seven Hundred Dollars ($58, 700) plus 
interest at six per cent (6%) per annum on the amount of Twenty-four 
Thousand Seven Hundred Dollars ($24, 700), together with interest from 
the date of judgment and the costs of this action. 


/s/ Robert E. Sher 
/s/ James H. Heller 


1026 Woodward Building 
Washington 5, D. C. 
Attorneys for Plaintiff 


a 


EXHIBIT 1 
[Filed June 17, 1957] 
Promissory Note 
$34, 000. 00 April 14, 1955 


Six (6) months after date, for value received, I promise to pay to 
the order of Mr. Nong Kimny the sum of Thirty Four Thousand & 00/100 
Dollars, at the Banque d'Indochine, Paris, France without interest at 
the rateof _—s— per centum per annum until paid; said interest pay- 
able 


No. | /s/ Diane I. C. Runkle 


Address: Box 145, Route 3, McLean, Va. 





EXHIBIT | 


[Filed June 17, 1957] | 
$24, 700. 00 Alexandria, Va., April 15, 1955 


Six months after date I promise to pay | 
To Nong Kimny Twenty-Four Thousand Seven Hundred Dollars, | for value 
received, negotiable and payable at the Bank of Indo-China, Paris, France, 
without offset. AndI, the maker, and-endorser eacirand-severally here- 
by waive the benefit of my homestead exemption as to this debt; and I 
also eaeh-and severaity waive demand, protest, notice of presentment, 
notice of protest, and notice of non-payment and dishonor hereof. This 
note bears interest at six per cent (6%) per annum from the date hereof. 

/s/ Diane C. I. Runkle | | (SEAL) 


Address: Box 145, Route #3, McLean, 
Va. | 





| 
[Filed September 12, 1957] 
ANSWER TO COMPLAINT 
First Defense 
The allegations of Paragraph 1 of the complaint are admitted; 
defendant admits that on the date alleged in Paragraph 2, defendant exe- 
cuted and delivered the promissory note described in sub-paragraph (b) 
in the amount of Twenty Four Thousand Seven Hundred Dollars ($24, 700. 00) 
in full compromise and settlement of the civil action brought by plaintiff 
in the United States District Court for the Eastern District of Virginia, 
Alexandria Division, as alleged, but defendant denies the remaining 
allegations contained in Paragraph 2 with respect to the promissory note 
described in sub-paragraph (a) in the amount of Thirty Four Thousand 
Dollars (34, 000. 00) and denies that said note was executed and delivered 
in compromise and settlement of the aforementioned civil action as there- 
in alleged; and defendant admits that the amount of the notes has not been 
paid as alleged in Paragraph 3 for reasons hereinafter see 
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Second Defense 
The promissory note for $24, 700. 00, referred to in Paragraph 2 
(b) of the complaint was executed and delivered by defendant as the sole 


and only consideration for the compromise and settlement of the pending 


civil action referred to in the complaint, and was payable in accordance 
with its terms at the Bank of Indo-China, Paris, France. The express 
agreement between the parties to the instrument at the time the note was 
executed by defendant was that the note would be paid from funds of the 
defendant in France as defendant had no funds available to her in the 
United States for that purpose. Prior to the filing of this suit no demand 
for payment of the said note in France, according to its terms, was ever 
made by plaintiff. 
Third Defense 

The alleged promissory note of defendant for $34, 000. 00 referred 
to in Paragraph 2 (a) of the complaint, is not due and payable to the plain- 
tiff, as alleged in the complaint, as there was an absence of consideration 
therefor. 

Fourth Defense 

The execution of the alleged promissory note by the defendant for 
$34, 000. 00, referred to in Paragraph 2(a) of the complaint, was obtained 
by the plaintiff by fraud and the exercise of duress and said note is there- 
by void and unenforceable against the defendant. Although said note was 
obtained from the defendant contemporaneously in point of time with the 
execution and delivery of the note for $24, 700. 00 described in Paragraph 
2(b) of the complaint, said note for $34, 000. 00 was no part of the con- 
sideration for the compromise and settlement of the aforementioned civil 
action, was obtained from defendant without the knowledge or advice of 
her counsel in said civil action, and represented amounts claimed by 
plaintiff to be due in said civil action but denied as false by defendant in 
her answer filed in said civil action, as the amount of $34, 000. 00 alle- 
gedly represented loans claimed to have been made by plaintiff to defen- 
dant during a period from October 10, 1951 to December 31,1951, when, 
in fact, defendant met the plaintiff for the first time on January 1, 1952. 





+) 
Although defendant denied any indebtedness to plaintiff for said 


' 
| 
| 


‘sum of 
$34, 000. 00, or any part thereof, she was induced and coerced into 
signing said note by threats by plaintiff in private conversations with 
defendant that if she did not sign the note and thereby admit this indebted- 
ness to plaintiff, that he, the plaintiff, would continually harass defen- 
dant and her husband and destroy their marriage, and thus intimidated, 





and believing from the previous relationship of the parties that plaintiff 
was capable of carrying his threats into effect and in fact intended to 
carry them out if she did not sign the note, and acting to preserve her 
marriage from further interference by plaintiff, and relying on the fur- 
ther assurance from plaintiff that she would never be required to pay the 


note, defendant did sign the note. No demand for payment of the note was 


ever made prior to the filing of this suit. 
PLEDGER, EDGERTON & RICHARDSON 


BY /s/ Justin L. Edgerton 

512 Washington Building 

Washington 5, D. C. 

[Certificate of Service ] Attorneys for Bee 


[ Filed November 22, 1957] 
MOTION FOR ENLARGEMENT OF TIME TO TAKE DEPOSITION 


Defendant moves the Court for an order enlarging the time for 
taking the defendant's deposition from 2:00 P.M. November 22, 1957, 
until 2:00 P.M. December 2, 1957, on the basis of the medical state- 
ment attached hereto. 


/s/ Morton Liftin 

826 Pennsylvania Bldg. 
Washington 4, D. C. 
Attorney for Defendant 








[Filed November 22, 1957] 


JAMES EDWARD FITZGERALD, M.D. 
5416 Connecticut Ave. N. W. 
Washington 16, D. C. 


November 12, 1957 
To Whom It May Concern: 

This is to certify that Mrs. Diane Runkle has been under my care 
from 10-26-57 to 11-12-57 and, in my opinion, her condition requires 
that her normal activities should be restricted until 12-1-57. 

Very truly yours, 


James Edward Fitzgerald, M.D. 
JEF:ba 


2 Ee 


[Filed November 22, 1957] 


JAMES EDWARD FITZGERALD, M.D. 
5416 Connecticut Ave. N. W. 
Washington 16, D.C. 


November 22, 1957 

To Whom It May Concern: 

Mrs. Diane Runkle recently had influenza for which I saw her 
on 10-26-57. Mrs. Runkle has been plagued with some of the un- 
pleasant aftermath, which may follow such an illness. Her present 
difficulties are chiefly generalized debility and a recurring herpitiform 
rash. 

It is my opinion that Mrs. Runkle should be spared any undue 


physical or emotional distress until approximately December 1, 1957. 


Very truly yours, 
James Edward Fitzgerald, M.D. 





[Filed January 16, 1958 ] 


EXCERPTS FROM DEPOSITION OF DIANE C. L. RUNKLE 
Washington, D. C. | 


Monday, December 2, 1957 


* * 


i} 
| 


* 


Thereupon 
DIANE C. I. RUNKLE, 


defendant in the above-entitled cause, was called for aera by 


| 


counsel for plaintiff, and after having been Sworn by the notary! was 


| 
| 


examined and testified as follows: 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. SHER: 

*« * * 


+) Q. Now, are you yourself engaged in any business or professional 


activity of any kind? A. No. 
Q. Are you employed in any capacity? A. No. 


Q. Have you been at any time since you came to the District of 


Columbia or the surrounding area? A. Employed? | 
Q. Yes. A. The witness conferred in French with Mr. Runkle. ) 


No. | 


* * * 
[ January] 


10 Q. Now, waee did you first meet Mr. Nong Kimny? A. July '52. 
january | 


The first of. J ay "52. 
Q. And where was that? A. In the Sheraton Park Hotel. 

x * * 

Q. Was it more often that when he saw the two of you? A. Well, 

my husband -- sometimes he will come home and my husband was not 

there. Sometimes he was asking me very much my advice. I helped him 

a great deal in his work. He was very lonely and very unhapp| , and he 

was coming almost every day and every minute. He asked me to help him. 


Q. And you helped him in what way? A. In very many ways. In 





many ways. | 
Q. For instance? Can you give us an example of the kind of things 
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you did to help him? A. I advised him very much in many diplomatic 
matters. 

Q. Did you advise him as to the position that the Kingdom of 
Cambodia should take in its relations with the United States Government? 
A. No. But things -- 

’ (The witness conferred in French with Mr. Runkle. ) 
BY MR, SHER: 

Q. What do you mean by "diplomatic matters"? A. I don't 
remember; but he was asking me things. He was asking me -- 

Q. You said before that you helped him with "diplomatic matters." 
A. Yes, Itried to, diplomatic matters. 

Q. What do you mean by "diplomatic matters"? A. I can't answer 

15 that. It is so many things, I can't remember. 

Q. Can you give us any example of what you helped him with in 
diplomatic matters? (The witness conferred in French with Mr. Runkle. ) 
A. Letters in French. 


Q. You helped him write letters? A. Yes. Correcting his French. 


So many things I can't recall. 

Q. Did he speak French? A. He speaks French very well. 

Q. But you helped him draft some of the letters? A. Many, yes. 

Q. Were these official letters? A. Official letters. 

Q. Letters to his own government? A. No. I think in his report 
to France. I don't remember very well. But he was asking me so many 
things. He will call every time, so often. 

Q. Had you yourself ever had any experience in diplomatic mat- 
ters, Mrs. Runkle? A. No. But I had so many around me, so many 
diplomatic families around me. 

Q. Had your family in France ever been connected with the diplo- 
matic corps? A. Such a long time ago. Always. 

ok oe * 

17 Q. He needed advice on everything? A. At that time. He has very 
much changed. He was very shy, he was looking so nice and so soft and 
he was a complete stranger, and he was always complaining that he was 
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so lonely and no one was around him, and he was coming -- he will come 
many times a day at home. He says, Please excuse me; I feel so lonely, 
and you are such a help to me." And he will come to me and show me 
things, and to advise him. | 

Q. Was he the chief representative of Cambodia to this govern- 
ment at the time? A. Yes. 
Q. You borrowed some money from him in January of 1952? 

A. I don't recall the date. But I was at that time -- I told him, ‘because 
we saw so much of him -- I told him I wanted to find a way to bring some 
money from France here, and he suggested that he will do it, he will use 
his credentials, go to France and bring itto me. Then I didn't want 
him to use his credentials because that was something very serious if 
the French government knew that he was doing that. 
So he said we ca 
(The witness conferred in French with Mr. Runkle. ) 
18 THE WITNESS: "We can do a financial exchange. Iam going to 
need French francs to furnish my embassy. I will give you the) dollar 
and you give me the francs." ! 
BY MR. SHER: | 
Q. So he advanced money to you then for that purpose? iA. Yes. 
And he wanted to go to get it in France. Then when he went to France 
he didn't want -- I asked a friend of mine to bring him the money -- I 
was owing him very little at that time -- but he didn't want to. He said 
I should come and give it to him because he didn't want a stranger to 
bring it to him, but I didn't go at that time. I couldn't go. 
Q. Now, at the time he made this loan to you in January -- A, 
I have it here. : 
MR. LIFTIN: She stated she didn't know exactly when it 
BY MR. SHER: | 
Q. Do you have some figures with you? A. No. I had confidence 
in him. When he said -- just a minute -- I don't recall, but he says that 


he did January 18th. 





Q. According to the figures I have a thousand dollars was advanced 


in January of '52. A. In fact, the Ambassador was coming so often to 
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have dinner home, and he was very difficult, and I had a great deal of 
expenses because he was really every day, every day, every day having 
19 dinner, and giving me his menu to do for him, so he wanted to 
take part of the expenses because he was coming so often. 

Q. Now, he did advance to you a total of $24, 700 from sometime 
in January until the end of October, 1953? A. I recognize that. But 
they were not all money. When we quarreled the gifts that he has given 
to me were included. He said, "Iam going to count that." 

I said, "Yes, do it." 

I wanted to pay him back even his gifts. So I don't dispute the 
$24, 700. 

MR. LIFTIN: The question was whether he gave you $24, 700 in 
cash. 

MR. SHER: That is right. 

MR. LIFTIN: Would you answer whether or not he did? 

MR. SHER: That is right. That is what I want. 

THE WITNESS: I really don't recall, but I don't think so. 

BY MR. SHER: 

Q. You don't think so? A. Idon't think so. I was cashing very 
often -- he will give me checks for him to cash sometimes. He said, 
"Would you be so kind, go for me to the bank? I don't want my secretary 
to know it.'’ And I would go for him sometimes. 

* * me 

20 Q. Well, now, take the first loan, the first advance that Mr.Nong 
Kimny made. I understood you to say that he gave you dollars and you 
were going to make francs available to him in France. Is that right? 

A. That's right. 

Q. Did your husband know about that? A. I don't recall. 

Q. There wasn't any reason why you wouldn't tell your husband 
about that, was there? A. There was no reason. Just I don't think it 
was so important since it was almost a business thing, transaction. 

Q. Now, were all of these advances that were made to you from 
January 1952 on totaling the $24, 700-- 

MR, LIFTIN: Now, I want to -- Iam sorry. 
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MR. SHER: Let me finish. 
BY MR. SHER: | 
Q. Were all of those made for the same purpose, namely, making 


dollars available to you which you would repay to him in francs| 


A. All but the gifts. | 
* * * | 


in France? 


22 Q. Now, these references to gifts, what was the nature of the 
gifts? A. He brought -- many times when he was coming for dinner 
sometimes he brought a jewel. 

Q. What kind of jewel? A. Compact, clips, things like that. 
I didn't want to accept them but he insisted very, very much. He said, 
"That will be very" -- 
(The witness conferred in French with Mr. Runkle. ) 
MR. RUNKLE: Offensive. 
THE WITNESS: Yes. 
BY MR, SHER: | 
Q. He would be offended if you didn't take it? A. That's right. 


| 


That was very difficult. He was always telling you, "See,everyone 


| 


thinks that Iam so different because I am not the same race." ‘He was 
so unhappy about it. 
"I am sure from a white man you will accept that. Everything 
difficult." | 
Always he spoke about his race. He was thinking very much of it. 
I wanted to help him, you see, to show him that it didn't make any 





23 difference, that he was a friend no matter what color he had. 


Q. Do you know how many gifts he gave you? A. Frankly, I 


can't recall. 

Q. Can you describe some of them? A. I can't even recall be- 
cause I sent them back to him. He sent them back. Then I gave them 
to someone. So then I don't remember. 
Q. Were there any diamonds among them? A. Yes. | 


Q. Were they valuable? A. Every time he said I was helping 
him so much -- every time he comes he says, "That is so little for 
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what you have done for me. No one could have done so much as you did. 
Everything that you have done is so well. This is just a little token for 
my great, great affection for you." He will bring something. It was 
always very lovely things and nice. 


Q. Were they expensive gifts? A. Yes. 


Q. Did you tell your husband about them when you got them ? 
A. I told -- maybe he didn't pay any attention. My husband had almost 
a breakdown at that time. He was very sick. (ToMr. Runkle) I think 
I should have told you. I can't recall. 
Q. You didn't keep it a secret from your husband? A. No, I 
24 didn't keep it a secret at all. But my husband didn't pay any 
attention. He was coming so often. He was so often in the house it was 
very hard -- 

Q. He was almost like a member of the family; is that it? A. It 
was like a member of the family. 

Q. And you can't describe any one of these gifts right now? 

A. Ican't remember. Frankly, I can't. 

Q. But you say there were a great many of them? A. Yes. And 
very lovely things. Always very good, nice. 

Q. Now, aside from these gifts of jewelry, did he ever make any 
gifts of money to you? A. He never give me any -- I wanted to give 
him back everything he give me. I didn't want to accept it. 

Q. Let's get this one at a time. 

Did he ever give you any gifts of money? A. No. No. I -- 

Q. Wait. I have another question I want to ask you. 

Any money that he turned over to you was for the purpose of pro- 
viding dollars which you in turn were to repay to him in francs in France; 
is that right? A. No. Many times he said that I should repay him back 
because I have done so much for him, and he was a member of the family 
and our expenses were so high with him I shouldn't give him back. But 

25 I told him I would like to give him back everything I took. But many 
times he said, "No." He said, "I want to help you." He said, "I will 
give you so much gold and diamonds" -- he was telling things like that -- 
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"for the help that you have given to me. It is very little, and you have 
been spending a great deal of money receiving me and all that." | Not 
every time. He never insisted that he would be reimbursed. I was the 
one who told him I will do it. | 
Q. Now, you said that youhad a quarrel later on? A. Well, yes. 
We had many. | 
Q. What is that? A. Yes. | 
Q. When did this quarrel take place? A. Ican't remember the 
time. But he was starting to become-- 
(The witness conferred in French with Mr. Runkle. ) 
MR. RUNKLE: Importunate. 
THE WITNESS: -- importunate. 
BY MR. SHER: 
Q. Did he start to make love to you? A. He would start to call me 
2:00 o'clock in the morning, 3:00 o'clock, 5:00 o'clock -- the telephone 
ring the whole night, the whole day -- telling me that he was very much 
in love, he would like to marry me, that I should divorce, and things 
like that. 
26 @. When did that start? A. Icouldn't remember. Frankly, I 
couldn't. | 
Q. Did that start -- A. He said -- | 


Q. Just listen to my question a minute. 








Did that start in January of '52 when you first met him os did it 
start sometime after you first met him? A. Sometime after. | 

Q. But you can't remember how long after? A. No, I can i 

Q. Did you tell your husband about these conversations ¢ 2 A. I 
cah't recall. | 

Q. Well, if he called you at 2: 00 o'clock in the morning, your 
husband undoubtedly asked you who called at that hour; didn't he? A. Yes. 
But he wasn't calling so often, and he was very anxious and worried all 
the time, worried so, he was needing always help. 

Q. Did you or did you not tell your husband that Mr. Nong Kimny 
wanted you to marry him? A. I can't recall. 
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Q. You have no recollection of that at all? A. I don't remember. 
Q. Now,; he filed suit against you and your husband for a total of 
$58, 700 in the United States District Court in Alexandria back in October 
27 of 1954; is that right? A. It must be. 
*x * * 
29 Q. He sued both you and your husband? A. Yes, which was very-- 
@. I don't know what you were going to say. I just wanted to get 
the answer yes or no. 
You hired a lawyer to represent you in that suit; is that right? 
A. Yes. 
Q. And it is true, is it not, that in that case in your answer you 
admitted that you owed him $24, 700? A. I didnot. I admit right now. 
Q. hh that case you admitted that you owed him $24, 700; isn't that 
right ? 
(The witness conferred in French with Mr. Runkle. ) 
THE WITNESS: Yes. 
BY MR. SHER: 


Q. And you denied that you owed him any other moneys? A. That's 


right. 

Q. Was any of this money, any of this $24, 700 advanced to help 
your husband get his book published? A. He was very much anxious to 
help him, but I don't recall. 

Q. You don't recall that. 

Now, before this case came on for trial in Alexandria, you reached 

30 a settlement with Mr. Nong Kimny; is that right? You agreed on 
a settlement of the case with him? A. Well, for the $24, 700. 

Q. Without regard for what purpose you did reach a settlement, 
the case was never tried, was it? A. My husband was not there at the 
time. I was completely alone. No, it was not. 

Q. It was not. 

Did you, yourself, have any talks with Mr. Nong Kimny? A. Yes. 

Q. Without any lawyers present? A. Yes. 

Q. After the suit was filed? A. Yes. 
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Q. How many times? A. I don't remember. 

Q. Was there one or two or were there a large number?’ 
don't remember. I'm sorry, I don't remember. | 

Q. Did you have a talk with him on April 14,1955? A. Certainly. 
It must have been because-- | 

Q. Well, you remember that you signed the note-- A. That's right. 

Q. ---for $34, 000; is that right? A. Yes. ! 

Q. Would the date that is on the note represent the date that you 

had your talk with Mr. Nong Kimny? A, It must have been. 

MR, LIFTIN: Do you have any independent recollection of that 





date ? 

THE WITNESS: I remember then he was blackmailing me so much, 
you see, and I was alone-- | 

MR, LIFTIN: The question was just as to the date. 

MR. SHER: Yes. Just as to the date. 

MR. LIFTIN: Do you recall the date? 

BY MR. SHER: 

Q. Would you look at this note (handing), Mrs. Runkle. This is 
just to help you see if you can fix the date. Take a look at the note and 
see the date on it. A. He can change it. He could have changed it. I 
don't remember exactly if it was this date or another. | 

Q. That doesn't help you remember the date? A. No, that 
doesn't help me. | 

Q. Is that your signature on there? A. Yes, it is. 

MR, SHER: I guess we better mark this as an exhibit. 

THE WITNESS: Yes, this is my signature. 

MR. SHER: Mark this as Plaintiff's Exhibit 1. 


(Thereupon, a photostatic copy of a note was 
marked Plaintiff's Exhibit 1 for identifica- 
tion, and was subsequently retained by Mr. 
Sher. ) 


BY MR. SHER: 


Q. Now, you do remember that you signed a note for $34, 000? 
Very unhappily, under threat. 
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Q. You do remember signing it? A. Under blackmailing. 

Q. I will get to that. 

You did sign the note? A. Yes. 

Q. Did you sign this note as a result of a meeting that you had 
with Mr. Nong Kimny? A. Yes. 

Q. Was anybody else present at that meeting? A. No. 

Q. Where did this meeting take place? A. In the embassy. 

Q. Did you go to see him at the embassy? A. He came once to 
see me. 

Q. Just answer the question. 

Did you go to see him at the embassy? A. Yes. 

Q. Before this had there been some talk of settlement of the case 
between the lawyers? A. Yes. 

He always -- I don't remember. Yes, I think so. 

33 Q. You don't remember. You think there was. 


How did you happen to go to the embassy on this occasion? A. 


Mr. Nong Kimny came to my house, and we were living in Virginia out 
quite far, and he came one evening. So he told me -- he made such a 
threat -- you see, it is so difficult to say all that. He was telling me 
that he will damage my husband's job, that he couldn't have that -- 

MR. SHER: Do you want to take a recess and get some drinking 
water and compose yourself? Just relax a little while. 

(The witness conferred in French with Mr. Runkle. ) 

(A short recess was taken. ) 

{Last answer read. ) 

THE WITNESS: That is badly said. 

He will make him lose his job and he will cover us with mud, he 
said. 

I have two little girls. He said, 'You see your little girls, they 
could never go to any good school." 

BY MR. SHER: 

Q. At that time where was your husband working? A. He was in 

Puerto Rico. 
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Q. Your husband was in Puerto Rico; in the early part of '55, 


was this? A. Yes. | 
Q. Do you remember how long before April 14th it was that he 


came to your house, the Ambassador came to your house? A, I think in 


34[ the same week. I think. 
Q. The same week? A. It looks to me. | 

Q. Had he been there on a number of occasions before that? A. In 
Virginia, no; that was the only time he came. | 
Q. What did he want you todo? A. He wanted me to sign the 


$34, 000 note. 
He said for two reasons I should sign it. He said because if I don't 


| 
| 
1 


sign it he will make my husband lose his job, and cover us with we 
and attack my reputation. And I know for my husband the job is so im- 


portant, so I was really very frightened. | 
You know the Ambassador as a very soft and nice person, | but he 





can be very, very mean and very frightful. And he said first I should 
sign it, that second, because he will lose his face in front of his law- 
yers, and then he said, "If you sign it, I will give you my word that I 
will tear it up." | 
Q. Say that again. I didn't hear that. A. "I give you my word 
if you sign this $34, 000 note I will tear it up. Just to show it to|my 
lawyers, to show that I was right. And to tear it up." | 
Q. Did he say that he wouldn't settle the case if you didn't? 
A. That's right. If I didn't sign it, he will go ahead. : 
35 You see, as I told you, Mr. Moncure was not very much +- you 
see. I didn't know him very well, and my husband was completely gone, 
and I had no one to advise me. | 
Q. Mr. Moncure was your lawyer? A. He was my lawyer. But 
I didn't tell because he said, "Wait, you shouldn't tell him something 





between us, it is not important, because you are not going to sign it in 


front of my lawyer or your lawyer; something between the two of us. 


Then I will tear it up after." 
Q. Was your husband away at that time, did you say? A. He was 


away. 
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Q. Wasn't the case abaut to be tried very soon? A. No. We 
were just talking. 
Q. Negotiating for settlement? A. Negotiating for settlement. 


Q. During your negotiations your husband was away? A. That's 


right. 

Q. Do I understand that Mr. Nong Kimny said he wouldn't settle 
the case unless you signed this note? A. That's right. He wouldn't 
settle. And if I don't sign -- he won't settle the case if I don't sign that 
note, as I told you. And he started again telling me what he will do be- 
cause he was an ambassador, and so boldful, and my husband was 
nothing, so he would destroy him and destroy us and wants to hurt us 

36 for all our lives. 

I remember he was talking with such a high voice, the children 
came crying. They were so frightened in the next room. 

Q. He said that if you would sign this $34, 000 note then he would 
agree to a settlement for the $24, 700; is that right? A. That's right. 

Q. And he said that he wouldn't settle unless you signed the 
$34, 000 note; is that right? A. That's right. 

Q. And, as I understand it, he also told you that all he wanted 
was to have this to show his lawyer? A. That's right. 

Q. And that afterwards he would tear it up? A. That's right. 

Q@. Then did you go to the embassy later on to sign the note? 
A. No. He called on the telephone. He called in the morning. I think 
we talked -- I don't remember if he called or I called. We were dis- 
cussing, and he asked me to come to see him because I was so far and 
he was very busy -- if I could see him. 

Then I went to the embassy. I told him I wouldn't sign the note. 

Q. When you went to the embassy you told him you wouldn't sign 

37 the note? A. Yes. 

Q. Then what happened after that? A. After he start arguing; 
he made such a threat for my children. 

Q. He threatened to do what to your children? A. Besides my 
husband's job, he said, "I can do so much harm to you and your children. 





j 
| 
1 
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I can harm you so much. If you do it, it is just something between us; 
I will tear it up." 
And he was so -- you see -- | 
(The witness conferred in French with Mr. Runkle. ) 
THE WITNESS: --so convincing that he will tear it up. And just 
that was a service that I will render to him because his lawyers are 
going to think he is mad, and that he was so much in love, and that was 
my fault. | 
Q. Did he tell you this time that he was still in love with) you? 
A. That's right. 
Q. Even though he was suing you he was in love with you? A. He 
was just menacing me and trying to beg. | 
Q. Now, he was threatening to get your husband's job. I don't 
quite understand what he threatened to do to your children. What did 
he threaten to do to the children? A. He said that he will cover us 
with mud and that the children will be unable to go to a good school, to 
do anything, and he will attack my reputation. I think that is quite 
38 something. 
Q. That is what he threatened to do; he threatened to keep the 
children from going to a good school? A. Not only that. But you can 





realize what will happen in all their lives -- like in French, "pariah." 
Q. And all that because he claimed you owed him this money and 
wouldn't pay him back? A. That I didn't owe him. | 
Q. Isay, he claimed that you owed it. A. He claimed it but I 
was not owing him. 
Q. Because you wouldn't pay him back he was going to do all 
that? A. Ididn't say that. He said if I signed-- | 
Q. If you signed then he wouldn't do that? A. That's right. 
And he said, "If you just sign it you don't need to worry about it; 





I will give it back to you or I will tear it up. You come back and I will 


tear it up." 
Q. Did you tell your lawyer about this? A. He told me not to say 


anything to my lawyer. "Just don't ask him. You have no confidence in me? 
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I promise I will tear it up. us 

I thought at that time he will do it. 

@. You had confidence in his promise; is that right? A. At that 

time very happily, yes. 

@. And this promise was made at the very time when he threatened 
to cover you with mud, keep your children from going to a good school, 
get your husband to lose his job, after he said all that then you were sure 
that he would tear the note up after you signed it? A. It is very difficult 
to say so, because he was in such -- he was not himself, you see. And 
then I couldn't believe this. I couldn't. I don't know. 

Q. You were both afraid of him and you had confidence in him at 


the same time; is that right? A. I was afraid of him. I know he is 


capable of doing all that. When you have known quite a long time the 
Ambassador, you know he can do quite a bit of harm. 

@. At the same time you were sure that if he said that if he would 
tear up the note that he would do so; is that right? A. He was so con- 
vincing. 

Q. He was convincing both in his threats and his promises ? 

A. Ibelieved that he will do what he said to harm us, and I believe that 
he could do the things -- both of them. 

Q. Now, the next day did you go to your lawyer's office and reach 
a settlement of the case? A. Yes. For the $24, 700. 

@. And you signed the note for the $24,700? A. I think I signed 

40 it before the twenty-four thousand -- as a matter of fact, they 
brought it back, the twenty-four thousand has been signed before even I 
saw the Ambassador for the $34, 000. But something was wrong with it 
and they have to take another one. 

Q. You first signed a note for $24,700? A. Yes. 

Q. And it wasn't made out right; is that it? A. That's right. 

And they made me change it, and he said -- I remember now. That was 
not the 14th of April. Now I remember something. The $34, 000 note was 
settled -- I think -- I can find -- I remember I have something at home 
that could tell me exactly the date. I don't know whether it was the 14th. 
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I don't know if he didn't ask me to put the 14 in it. He asked me some- 
thing about the date. | 
Q. Let me get at this a little bit at a time. 


This is your signature, is it not, on this note? A. Yes; I said 





this was my Signature. | 
Q. This is the $34, 700 note (handing). That is your signature on 
there? A. Yes. | 
Q. Now, that was signed on the date that appears there, was it 





not, Apr) iSth? A. That was signed before. The reason that was 
done, I can't recall. | 
41 Q. No. This particular rote was signed on the 15th of April, the 
date that appeared on it, was it not? A. A few days before. A few days 
before, and I had to do it again. | 
Q. This particular note was signed on the date that appears on it? 
A. Yes. It doesn't matter, but I don't think it was. | 
@. You do not think this note was signed on the 15th of April? 
A. No. They had to do it a certain time. It was not. | 
Q. Was it signed before or after the 15th of April? A. I think it 
was before. | 
Q. Before the 15th of April? A. Yes. 


Q. Now, was this signed in your lawyer's office? A. Yes. 


Q. Atthat time, at the time it was signed -- 
MR. LIFTIN: May I see the note? | 
BY MR. SHER: | 
Q. --the suit was dismissed? The lawsuit was -- A. He didn't 
want to dismiss until I signed the $34, 000 note. | 
Q. Yes. | 
But at the time this note was signed for the $24, 700, was that the 
time when the suit was dismissed? A. Yes. | 
42 Q. Now, the $34, 000 note was signed before or after the $24, 700 
note was signed? A. It was after. | 
Q. It was after? A. Yes. 
MR. SHER: Mark this as an exhibit. 











22 


(Thereupon, the photostatic copy of note 
referred to above was marked Plain- 
tiff's Exhibit No. 2 for identification, 
and was subsequently retained by Mr. 
Sher. ) 


BY MR. SHER: 

Q. The case was dismissed on April 16,1955? A. That was the 
day that I signed the $34, 000 note, because he dismissed it. He called. 
I told him, "I won't give it to you until you dismiss it." 

He said,"Hold it now." He called his lawyer and told him to dis- 
miss the case. 

Q. He told him to dismiss the case after you signed the $34, 000 
note? A. That's right. 

So I was waiting for him. I said, 'You said you are going to tear 
it up.” 

He said, "Yes. I have to show it to my lawyer." He said, "Come 
back in two days and I will give it to you."" I came back and he didn't 
want to give it. 

43 Q. He said he would show -- A. He will show the $34, 000 note 
to this lawyers, then he will bring it back to me and I would tear it up 
myself. So he said, "If you would be so kind and come back in two days, 
I will do it."’ Then I came back and he didn't want to give it to me. 

Q. What did he say at thattime? A. He said, "No." 

Q. Now,| these two notes totaling $58, 700, that comes to exactly 
the amount that he was suing for in Alexandria; doesn't it? A. Of course. 
He made it. Of course. 


Q. Was it after that that you separated from your husband and you 


went to France? A. We were separated already. He went to Puerto Rico. 
I went to France. That was because of the Ambassador. 

Q. He went to Puerto Rico because of the Ambassador? A. That's 
right. 

Q. Do you know when it was he went to Puerto Rico? A. Idon't 
remember. 

Q. How many months before the settlement was made, if you 
remember? A. I can't remember, I'm sorry. 
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Q. Was it after the suit was filed against you in Alexandria or 
before? A. I really do not remember. | 
44 Q. When did you go to France? How long after the -- A, I went 
right after. | | 
Q. Right afterwards? A. Yes. | 
Q. And you stayed there until the summer of '56? A. That's right. 

Then I saw my lawyer in France because I was very much upset 
about that note that I didn't owe. | 
So he said, "Let him sue you here so we can take care of him here." 


| 


* * * | * 


46 Q. Now, have you ever repaid any of this $24, 700 to the Ambas- 
sador? A. I told you I didn't think I owed him anything for what he did 
tous. For a year and a half I had so much expenses and so much suffer- 
ing. | 

Q. So you felt youdidn't owe him anything and therefore b= A. 

And besides I have done so many things, as my lawyer -- 

47 Q. Let's just stay to this. ! 

You actually haven't paid him any part of the $24, 700? A. No, I 
haven't, and my -- 

* * * 

50 - @.:-~ What did you do with the funds that you obtained from the 
Ambassador? A. Spent for himself. | 

Q. Whatis that? A. All the money that I got to pay -- I bought 
so many things for him. I purchased things for him. I paid all the 
entertainment that I had to do for him. My food bill went from ‘f 50 up 
to $800 because he was having dinner every night. | 

Q. Went from $150 what -- a week or a month? A. A month. 
It went from $150 to $800. 

Q. Did he bring friends to your home to have dinner? A, Some- 


times he brought some -- a friend of his at the time who was in the 


embassy with him. 
Q. Just one man? A, Just one man. | 
Q. How often would he be there alone? A. The first marth he 
was every night. ! 
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Q. No. I mean, was he there alone or did he have a friend with 
him? A. Alone. Alone. Most of the time alone. 

Q. Most of the time alone. 

But his presence there increased your food bill from $150 to $800 

a month? A. Very much. Besides that I was doing so many things 
for him. I was house hunting for him, interior decorating. Idid so 
much in everything. 

Q. Well, now, did you use any of this $24, 700 for your own pur- 
poses? A. I might. 

MR. LIFTIN: I want to make clear again that the witness has 
indicated that $24, 700 was not all in cash and that a part of that she 
acknowledged was an acknowledgment of reimbursement for very valuable 
gifts that she got. I don't know whether your question meant whether 
she used the gifts for her own purposes. 

MR. SHER: I think the question speaks for itself. 

Will you read the question. 

(Question read. ) 

MR. LIFTIN: Do you want to acknowledge that you received 
$24, 700? 

THE WITNESS: I didn't receive the twenty-four thousand, I said 
included the gifts. 

BY MR. SHER: 

Q. Did you use any of it, whatever it was? Did you use any of it 
for your own purposes? A. Of course. It was a transaction, you see. 

Q. What did you use it for; just for household expenses, or for-- 

52 A. That's all. 

Q. You didn't engage in any business activities? A. Oh, no. I 
had no time. He was making me work from the morning until the evening. 

Q. Every day? A. I just had -- you couldn't realize what I did. 


"] will give my right arm if you will do this for me." 


"When my children are here, will you please be taking care of 
them ?" 

I did so much for his children. I tutored them. I tried to finda 
school for them. 
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Q. His children? When did his children arrive? A. In'53. 
Q. '53? A. Forayear -- I had to tutor them many hours a 
day and find a school for them, find the teachers for them. Even his 
personal -- for his house, the maids. He was asking so much. | 
Q. You were devoting almost full time to his affairs? A, Full 
time, exactly. Besides the advice, besides so many things. Interior 
decorating. I went to auctions to buy-furniture for him. 
@. Was his wife here? Did his wife come over? A. As he 
said himself -- he said, "Please try to help me. She doesn't speak any 
French or English. She doesn't know anything. Iam just alone. No 
one can help me." 
I had such a hard time to put his children to school. I went to 
every school to talk to every principal and to heg them to take them. 
They didn't want to. Then they said they were not ready.’ So I said, 





"Good; I will tutor them." I tutored them in mathematics and French 
three hours every day besides everything. Then I took them to dancing 
school, to have piano lesson. I tried to provide them a very gdod educa- 
tion. | 
Q. Do you remember when in '53 his family came over?) A. Yes. 


I very well remember, in February. 
Q. In February? A. Yes. 


Q. Now, up tothat point-- A. And for a year I worked -- 


Q. Just listen to the question. 

Up to that point you didn't know that he was married? 
That was a great surprise. 

He said, “Il am going to bring my daughter and my son." 

Q. Now,uptothattime that his family arrived in February of '953, 
had he ever asked you to divorce your husband and marry him?) 
A. After his family arrived, yes. | 

Q@. After his family arrived? A. Yes, many times. 

* 2 * 4K * 

Q. Now, when he was threatening to throw mud on you and your 
family, did he ever indicate that it might be embarrassing to him if all 


| 
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this came to light? A. I didn't think. He didn't think of it. I didn't 
think of it either. 

@. You didn't think about that at all? A. No. I didn’t think. He 
was just -- 

Q. You thought that a story like this might be more embarrassing 
to you than to a man in his position? A. That's right. I thought so. 
Which was very wrong, I was told after. 

Q. Now, during this time, during this two-year period, as I under- 
stand it, you devoted practically full time to his affairs? A. Yes. 

*x * ak xt 

Q. Are you now prepared to repay Mr. Nong Kimny the $24, 700 
that you owe him? 

MR. LIFTIN: I advise the witness not to answer that question. It 
has nothing to do with the issue in the case. 

MR. SHER: You refuse to answer that? 

THE WITNESS: I follow my lawyer's advice. 


* * mm 


BY MR. SHER: 


Q. Have you had any talks with Mr. Nong Kimny since the present 
suit has been filed? A. Yes, I think so. Before I got a lawyer. 
Q. Before you got a lawyer. 


Do you remember how many times you talked with him? 
A. Maybe two or three times. 

*x * * * 

Q. In these conversations that you had recently he didn't threaten 
you again that he would drag your name in mud, didhe? A. We had 
no time to talk. 

Q. Did he or didn't he threaten you at this time? A. I think he 
does. He always does. 

Q. Well, did he or did he not? These are very recent conversa- 
tions that you had with him. Did he threaten you or didn't he threaten 
you? 

(The witness conferred in French with Mr. Runkle.). 
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THE WITNESS: I don't remember. 
BY MR. SHER: 
Q. You don't remember? A. Frankly, I do not. 
Q. You do not. 
When did these conversations take place with the Ambassador? 
Did they take place after this suit was filed last summer? A.) Yes. 
Q. Those conversations you don't remember? A. No,/|I do not 
remember. : 
Q. But you remember very well the conversations you had back 
in '53 and '54; is that right? A. That's right. Just I can't remember. 
* * * * 
FURTHER EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. LIFTIN: 
Q. Is your recollection refreshed with respect to any of the other 
conversations with Nong Kimny in connection with the present lawsuit? 
A. Please? 
Q. Is your recollection refreshed with respect to any of the other 


1 
| 
| 


conversations with Nong Kimny after the present lawsuit was instituted? 
A. Somehow I don't remember them as well as I did the first one, you 
see. | 
Q. You don't recall whether or not he made threats similar to 
those? A. Yes; definitely I can recall it right now. He told me the 
thing. He said, "I will pursue you.everywhere, in Spain, in France, 
everywhere I will do it, until I put you completely down, until I) cover 
you with mud. I will do it everywhere. I will spend my money, I will 
spend my time, but I will do it." 
Q. When you Say “it" -- A. "I will pursue you everywhere 
until you are completely down." 
Q. Iwill do what? A. It is difficult to translate. 
(The witness conferred in French with Mr. Runkle-) 
MR. RUNKLE: Do you want me to translate that? 
(Discussion off the record.) 


MR. RUNKLE: (Translating) I will pursue you everywhere, in 
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France, Spain, or anywhere else abroad until I have completely 
beaten you down and separated you from your husband and brought misery 
on you and your family. 

THE WITNESS: That's right. And he said, “I don’t mind the 
money. I don't need it. But I just want to humiliate you." 

BY MR. LIFTIN: 

Q. At what time after the institution of the present suit were those 
statements made to you? A. It was, as I said, in New York when I 
talked to him on the telephone. I told him, you see, "I have no money 
here. If you get a judgment, I have no money here, and that won't help 


you very much," 
He said, “I have the humiliation. I don't need any money. I don't 


sue you for the money. But I just want ta humiliate you and destroy you.” 
And he said, "I have something else in mind but I won't tell you now. 
You will see after." 

Q. You haven't seen yet what that is, if anything? A. No. I 
don't see after. I think he wants to sue me everywhere. 

He even told me how much he paid you (addressing Mr. Sher), be- 
cause he said, “I give a lot of money. I will give so much and I will 


get you down. That is my propose." 
te * 


[ Filed February 25, 1958] 
EXCERPTS FROM DEPOSITION OF NONG KIMNY 


Washington, D. C. 
Monday, December 30, 1957. 
x * 
Thereupon -- 
NONG KIMNY, 
plaintiff in the above-entitled cause, was called for examination by coun- 
sel for defendant, and after having been sworn by the notary was examined 
and testified as follows: 
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EXAMINATION BY COUNSEL FOR DEFENDANT 
BY MR. LIFTIN: 

bd 2k * aK 

Q. Of what country are youacitizen? A. Cambodia. 

Q. What is your status in this country? 

(Discussion off the record.) 

THE WITNESS: I am Ambassador here to the United States, but 
this affair is strictly a private one, has nothing to do with my office or 
country. 

BY MR. LIFTIN: 

Q. Do you have any official duties in connection with the United 


Nations? 
* * * * 


Q. Do you know whether or not they were guests at the Wardman 


Park Hotel at that time? A. I suppose they were; yes. | 
Q. And it was your assumption that they were dining in the dining 
room under the same circumstances as you were, as guests of the hotel? 


A. Ithink so; yes. 
x x * * 


e | 
| 
| 


Q. Now, we have been talking about the first loan which I believe 
you stated was October 10, 1951, in the amount of $3,000. Will you 
state the amount and the dates of all of the loans between October 10, 
1951, and January 18, 1952. A. Yes. After the first loan of $3,000 
I made three other ones, one of $25,000, one of $5,000, and one, $1,000. 

@. Will you state the dates of each of those loans? A. I don't 
recall the exact dates, but I'm sure those loans were made between 
October 10th and the end of 1951. | 

Q. Well, now, let's just take the $25,000 loan to begin with. Do 
you recall approximately when you made that loan? A. October '51. 

Q. I take it it was after October 10 because you stated October 10 
was your first loan; so it was sometime after October 10 of "51; is that 
correct? A. Maybe. Yes. | 

Q. Well, do you want to change your earlier testimony that the 


| 
| 
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first loan of $3,000 was made on October 10? 

MR. SHER: I don't think he said it was made on October 10. 

THE WITNESS: No, I didn't say that. 

MR. SHER: I don't remember him saying October 10. I remem- 
ber him saying October. 

MR. LIFTIN: Would you go back to his answer to the question 
about the date of the first loan and see if your answer contains the date? 

(Record read.) 

BY MR. LIFTIN: 

Q. Are you familiar with the complaint that was filed in the suit 
you brought against Mr. and Mrs. Runkle in Alexandria? 

MR. SHER: Do you remember about that suit? 

THE WITNESS: Yes. 

BY MR. LIFTIN: 

Q. Do you recall that your complaint in that action states that a 
loan of $3,000 was made on October 10, of 1951? A. It might be pos- 
sible that in our complaint at that time we have said that the loans were 
made from October 10th to December, 1951, meaning the first part, 
involving $34,000. 

MR. LIFTIN: Let's go off the record. 

* * * * * 

THE WITNESS: Between October 31 and December 31. And I 
have just said here that I loaned money a few days after the 10th of 
October. It might appear that this constitutes a kind of contradiction. 

I hold that it is not, because I am still certain that I loaned that money 
in October or -- yes, in October or November. If there is a difference 
of dates or days, it could be only in terms of 20 or 22 or 23 days. It 
can't be months. 

BY MR. LIFTIN: 

@. Then you are now testifying that the dates given in the Alexan- 
dria complaint are correct? A. I think the dates given there are cor- 


rect and do not contradict my statement now. 
* x * 
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. Were these other loans made in cash, too? A. Cash,/too, yes. 


. No checks? A. No checks. 
. And no receipt for the money was given you? A. No receipt. 
Q. And no written acknowledgment of the obligation to repay was 
given you? A. No. | 
Q. Was anyone else present when these loans were made? I am 
now talking about all the loans totaling $34,000 which your complaint 
claims were made between October 10, 1951 and December 31, 1951. 
A. There was no witness. | 
Q. Were they all just transactions in which you gave her cash, 
received no receipt, in your apartment in the Wardman Park? A. Or 
in the lobby. | 
Q. Do you have any other writings which may relate in any way 
to these claimed advances of $34,000? A. Up to the present time the 
only evidence is that letter I have shown you. And, of course, later on 
the promissory note which she signed. | 
Q. Now, you say these loans were all made either in the lobby, 
the dining room, or your own room in the Wardman Park. These were 
then at the time that both the Ruries and you were guests or at the 
Wardman Park Hotel? | 
MR. SHER: You are talking now about the $34,000? 
MR. LIFTIN: Yes. 
THE WITNESS: Will you repeat that question, please. 
MR. LIFTIN: Will you read the question back. 
(Question read.) 


THE WITNESS: I was a guest at the Wardman Park Hotel. Yes, 


| 


| 


i 


they were guests, too, at that time. 
* * 


BY MR. LIFTIN: 
*x * * * 
Q. Did Scott Runkle ever promise to repay them? A. Later in 
1952, '53, he did promise. | 
Q. At the time you made the loans he never made any promise 
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to pay, did he? A. The first loan, no. 


34 Q. The $34,000? A. No. 
Q. You say he later promised to pay the $34,000? A. Yes. The 


whole $58,000. 
Q. Will you state when he promised to repay the whole $58,000? 


A. Yes. In 1952 and 1953. 
* * * *x 
36 Q. You are now holding up a check? A. A check in the name of 
Runkle, Scott Runkle. 

@. A check dated October 1, 1953, No. 181, drawn by you on the 
American Security and Trust Company payable to the order of cash in 
the amount of $700 on the account of Nong Kimny, special. A. Yes. 

Q. This check contains the endorsement Scott Runkle. Is that the 
explanation, the only explanation you have with respect to Mr. Runkle's 
promise to repay the $34,000 which you claim to have advanced to Mrs. 
Runkle in 1951? A. Not only the $34,000 but the whole $58,000 plus the 
$700. That makes $58,700. 

I did ask Mr. Runkle -- I recall that very vividly -- that "You owe 
me up to this date $58,000?" 

And Runkle said, 'Yes. I admit that is a very large amount of 
money, but I do intend to reimburse that amount of money.” 

Q. This was in October of 1953? A. '53. 

* * * * 

39 Q. Now, you have said you don't recall the circumstances of the 
individual loans. In what form were they made? Were they made by 
payments of cash? A. Yes. I gave her or him checks, which you have 
in your possession now, those 11 checks. 

@. Eleven checks. And those checks were all made payable to 
cash, were they not? A. Cash, yes. Then here she signed the check. 
* * 5 * 

65 Q. Now, with respect to these two notes which are the subject of 
the present suit, will you explain the circumstances surrounding the 
execution of the note in the amount of $34,000? A. Yes. The suit was 
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pending in Virginia, Alexandria Court. 
MR. SHER: The Alexandria -- 
THE WITNESS: The Alexandria Court. And she presented a 
defense, of which we are all aware. She admitted the $24,700 loan but 
she refused to admit that she owed me the $34,000. So around April 
1955 she telephoned and told me that though she refused to admit the 
$34,000 loan before the court she was willing to sign a promissory note 
for that amount of money, meaning $34,000, if I would be willing 
to dismiss the whole affair, the suit. | 
A few days later she called again, and I said I would not dismiss 
the suit if Ido not have written papers about the debt. She then offered 
to sign the two promissory notes, one for $24,700 and the other one for 
$34,000. It was on that basis that I accepted to dismiss the suit. 
Q. Were both those notes signed at the same time and place? 
A. The $24,700 note was signed before the court in Alexandria. 


Q. When you say “before the court," just what do you mean? 


A. The promissory note was given to me, sent to me by my lawyer 
after the suit was dismissed. | 
@. After the suit was dismissed? A. Yes. A few days later, 
with all the formalities in court. My lawyer sent me this note (indicat- 
ing). | 
Q. When you say it was signed before the court, you don't really 
know this? A. I don't really know exactly. 
Q. This note which is for $24,700, and is one of the notes 
referred to in your complaint in this action -- A. Yes. : ! 
Q. -- was given to you by your lawyer? A. My sie 
Q. Is that correct? A. Yes. ! 
Q. I see. So you don't know anything about when this was signed ? 
A. No. Iwas not present at that time. But I received that later from 





my lawyer. | 


Q. Did you discuss a $24,000 note with your lawyer, a $24,700 
note with your lawyer before settling? ! 


| 


MR. SHER: I don't think you need answer that question. I advise 


| 


| 
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you not to answer. I think that is confidential communication between 
attorney and client. 
BY MR. LIFTIN: 

Q. How did the $34,000 note come about? A. The $34,000 note, 
as you may see from this paper, was signed a day or two before the 
suit was dismissed, and she asked to come to my house to give me that 
note. And there was no compulsion. I didn't do anything to compel her 
to do that. She offered to do that. 

@. Did your lawyer know about the $34,000 note? A. After. She 
asked me to keep this until after the suit was dismissed. But I think I 
told my lawyer about that note later. Later or before the suit. I do not 
quite remember. 

68 Q. Who negotiated the settlement of this lawsuit; your lawyer or 
you? A. Which one? 

Q. Of the suit in Alexandria. A. Oh, My lawyer. 

Q. Your lawyer. But he did not obtain the $34,000 note for you? 
A. The $34,000 note was given to me directly by Mrs. Runkle. 

Q. Your lawyer was not in communication with her lawyer about 
that at all? 

MR. SHER: Did you get that question? 

THE WITNESS: Yes. 

MR. SHER: If you know. 

THE WITNESS: No. That was the offer made directly by Mrs. 
Runkle to me. 

BY MR. LIFTIN: 


Q. Can you explain to me why there are two notes here instead 


of one if you were settling the lawsuit? A. I don't quite -- 


Q. Can you explain why you didn't take one note through your 
lawyer rather than to arrange for taking two notes. A. The explanation 
was that Mrs.’ Runkle has always presented as her defense that she owed 
me only $24,700. As for the $34,000 loan, she admits it when she speaks 

69 with me, but I knew that it was her desire not to admit it before 
the court. That's why in the pending suit she again does not admit owing 
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me the $34,000. 
Q. Do you know whether any of those notes appeared before the 
court? A. Pardon me? 
Q. Do you know if any of those notes appeared before the |court 
in the Alexandria suit? A. Idon't know. I don't know. This $24,700 
note must have been known by the court since it has been given to me 
through my lawyer. 
MR. SHER: Well, that isn't necessarily so. But you don't really 
have any first-hand knowledge of that, do you? | 
THE WITNESS: I don't. | 
BY MR. LIFTIN: | 
Q. It was your intention so far as the settlement in Course 
concerned that the note for $24,700 would represent the basis for the 
settlement? A. It was not exactly settlement. At least it was not a 


definite one. I dismissed the one because Mrs. Runkle accepted to sign 


these two promissory notes and promised to pay the whole amount of 


money within a period mentioned in those notes. 
Q. But in taking two notes it was your expectation that only one 
would be presented to the court? A. Well, I did not think of that at 
that time. I thought that since Mrs. Runkle accepted to sign the two 
promissory notes involving the whole amount of money, which I claim 
back, I was willing to give her a new delay of six months. Here it is 
exactly, six months. | 
Q. But you said that she signed two notes because she didn't want 
the court to know about the obligation of more than $24,700. A. About 
the $34,000. | 
Q. Didn't want to know about the $34,000? A. She didn' want 
the court to know about the $34,000. Maybe it was her intention -- 
Q. So your lawyer arranged for the $24,700 and didn't know about 
the $34,000; is that correct? A. I do not quite -- | 
Q. So you arranged with your lawyer to obtain the note for 
$24,700 and you arranged yourself for the note for $34,000 without your 
lawyer's knowledge? A. Ithink I told my lawyer -- I told my lawyer 


| 
| 








38 


Banque d’Indochine in Paris." 
Q. Did you present them to the bank on the due date? A. Yes. 


I sent copies of those two notes to my bank in Paris. 

Q. When? A. This is the note I showed you (addressing Mr. Sher). 

MR. SHER: Give him the date. 

THE WITNESS: February 9th, 1956, is the date of my letter to 
my bank. 

BY MR. LIFTIN: 

Q. Is that when they were due? A. It was due before that. They 
were due in October '55. 

Q. Did you present the notes for payment? A. Yes. 

Q. Actually presented the notes for payment? A. The copies of 

75 it, the copies of them, asking my bank in Paris to advise me in 

case Mrs. Runkle wants to honor her notes. 

* * * a 

Q. Now, how long did you wait after these notes became due 

before you did anything about collecting them? A. I knew all along that 
she was still staying in the United States; but then one day she wrote me 
a letter from France. In that letter she asked me where I have sent the 
notes, and the same day I answered that the notes are at the Banque 
d'Indochine and that if she wanted to repay the loans, the only thing she 
had to do was to transfer the money to my bank and my bank would give 
her the promissory notes. A few days later she sent me a telegram 
asking me to keep the notes with me in Washington because she said 
she would return to Washington very soon. And I have the telegram 
here. 

* * * * 

88 Q. Do you have any other records or writings of any kind which 
relate to these loans which I have requested you to bring today? A. For 
the time being I think this is all what I have to show to you.. 

Q. I don't understand what you mean "for the time being." 
MR. SHER: I think what he means, as of this time these are all 
the papers that he has been able to locate in line with your request. 
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BY MR. LIFTIN: | 
Q. Are there other papers that you have not been able to locate? 


A. Idon't know. Maybe in digging up in my papers I might find some- 
thing else, but for the time being this is all of what we have. | 


Q. Have I seen everything that you have brought in response to 


my request? A. I think that is enough. | 
MR. SHER: The question is whether he has seen them. You saw 
the bank statement, didn't you? 
MR. LIFTIN: Yes. 
MR. SHER: Then you have. 


[ Filed Jan. 24, 1958] | 
CONSENT ORDER FOR PRODUCTION OF DOCUMENTS 

It appears that: | 

1. On December 19, 1957, defendant served upon plaintiff a notice 





for the production of various documents on December 30, 1957. | 
2. On December 30, 1957, plaintiff produced numerous documents 
which were the subject of the motion to produce and thereafter furnished 
copies to defendant. ! 
3. Thereafter plaintiff's attorney advised defendant's attorney that 
plaintiff had produced all documents that he had been able to locate up to 
that time and that, if any additional documents were found, they would be 
produced. | 
4. Defendant's motion to produce came on for hearing before 
Chief Judge Laws on January 15, 1958, and was denied, without prejudice, 
because the production date designated in the motion had passed. 
Now, therefore, on consent of the parties, it is ordered that plain- 
tiff produce no later than January 31, 1958, at 826 Pennsylvania ‘Building, 
Washington, D. C., all cancelled checks, notes, memoranda, or other 
writings within his possession custody or control having any relationship 
to any loans or advances made by plaintiff to defendant which plaintiff 
has not yet produced and of which he has present knowledge, if any, and 
| 
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Banque d’Indochine in Paris." 
Q. Did you present them to the bank on the due date? A. Yes. 
I sent copies of those two notes to my bank in Paris. 
Q@. When? A. This is the note I showed you (addressing Mr. Sher). 
MR. SHER: Give him the date. 
THE WITNESS: February 9th, 1956, is the date of my letter to 
my bank. 


BY MR. LIFTIN: 
Q. Is that when they were due? A. It was due before that. They 


were due in October '55. 
Q. Did you present the notes for payment? A. Yes. 
Q. Actually presented the notes for payment? A. The copies of 

75 it, the copies of them, asking my bank in Paris to advise me in 
case Mrs. Runkle wants to honor her notes. 

* * ok 

Q. Now, how long did you wait after these notes became due 

before you did anything about collecting them? A. I knew all along that 
she was still staying in the United States; but then one day she wrote me 
a letter from France. In that letter she asked me where I have sent the 
notes, and the same day I answered that the notes are at the Banque 
d' Indochine and that if she wanted to repay the loans, the only thing she 
had to do was to transfer the money to my bank and my bank would give 
her the promissory notes. A few days later she sent me a telegram 
asking me to keep the notes with me in Washington because she said 
she would return to Washington very soon. And I have the telegram 
here. 

* * * * 

88 Q. Do you have any other records or writings of any kind which 
relate to these loans which I have requested you to bring today? A. For 
the time being I think this is all what I have to show to you.. 

Q. Idon't understand what you mean "for the time being." 
MR. SHER: I think what he means, as of this time these are all 
the papers that he has been able to locate in line with your request. 





BY MR. LIFTIN: 
Q. Are there other papers that you have not been able to locate? 
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| 


A. I don't know. Maybe in digging up in my papers I might find some- 
thing else, but for the time being this is all of what we have. 
Q. Have I seen everything that you have brought in response to 
my request? A. I think that is enough. | 
MR. SHER: The question is whether he has seen them. You saw 
the bank statement, didn't you? 
MR. LIFTIN: Yes. 
MR. SHER: Then you have. 


[ Filed Jan. 24, 1958] 
CONSENT ORDER FOR PRODUCTION OF DOCUMENTS 
It appears that: 
1. On December 19, 1957, defendant served upon plaintiff a notice 

for the production of various documents on December 30, 1957. 
2. On December 30, 1957, plaintiff produced numerous documents 
which were the subject of the motion to produce and thereafter furnished 





copies to defendant. 

3. Thereafter plaintiff's attorney advised defendant's attorney that 
plaintiff had produced all documents that he had been able to locate up to 
that time and that, if any additional documents were found, they would be 
produced. | 

4. Defendant's motion to produce came on for hearing before 
Chief Judge Laws on January 15, 1958, and was denied, without prejudice 
because the production date designated in the motion had passed. 


? 


Now, therefore, on consent of the parties, it is ordered that plain- 
tiff produce no later than January 31, 1958, at 826 Pennsylvania Building, 
Washington, D. C., all cancelled checks, notes, memoranda, or other 
writings within his possession custody or control having any relationship 
to any loans or advances made by plaintiff to defendant which plaintiff 
has not yet produced and of which he has present knowledge, if any, and 
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that he produce at such future date as he may discover them any other 
such documents. 
Consented to: Dated: January 24, 1958 
/s/ Robert E. Sher 


Attorney for Plaintiff /s/ Bolitha J. Laws 


/s/ Morton Liftin District. Judge 


Attorney for Defendant effective 1-24-58 


[ Filed March 27, 1958] 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
¥. 
Plaintiff moves the Court for summary judgment in the sum of 


$24,700, together with interest thereon at 6% per annum from April 15, 


1955, in accordance with the terms of the note which is attached to the 

complaint as Exhibit 2, on the ground that the pleadings show that there 

is no genuine issue of material fact with respect to defendant's liability 

on such note and that plaintiff is entitled to judgment as a matter of law. 
2. 

Plaintiff moves the Court for summary judgment in the sum of 
$34,000, in accordance with the terms of the note which is attached to 
the complaint as Exhibit 1, on the ground that the pleadings, depositions, 
admissions and affidavits on file in this action show that there is no 
genuine issue of material fact with respect to defendant's liability on 
such note and that plaintiff is entitled to judgment as a matter of law. 

/s/ Robert E. Sher 
/s/ James H. Heller 


1026 Woodward Building 
Washington 5, D.C. 
Attorneys for Plaintiff 





Exhibit 3 
[Filed March 27, 1958] 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 


NONG KIMNY 
1600 Buchanan Street, N. W. 
Washington, D. C., 


Plaintiff : 
v. : Civil Action No. 1058 
SCOTT F. RUNKLE | 
DIANE C, I. RUNKLE 
Chain Bridge Road 
Route 3 
McLean, Virginia 

Defendants 


COMPLAINT FOR MONEY JUDGMENT 


Comes now Nong Kimny, plaintiff herein, by his undersigned attor- 
ney, and for his complaint respectfully shows to the Court that: 

1. He, the plaintiff, is a citizen of Cambodia in Southeast Asia 
on an Official mission to the United States of America, and presently 
residing at 1600 Buchanan Street, N. W., Washington, D.C, 

2. The defendants, Scott F. Runkle and Diane C. I, Runkle, are 
citizens of the United States of America, presently residing near Chain 





Bridge Road, Route 3, McLean, Commonwealth of Virginia. 

3. The matter in controversy exceeds the sum of Three Thousand 
($3,000.00) Dollars exclusive of interest and costs and all just offsets. 

4. The defendants, Scott F, Runkle and Diane C. I, Runkle, are 
jointly and severally indebted to the plaintiff in the aggregate sum of 
Fifty-Eight Thousand Seven Hundred ($58, 700.00) Dollars loaned by the 
plaintiff to the said defendants, jointly and severally, at their special 
instances and requests to the plaintiff on the respective dates, or times, 


and in amounts as follows, to wit: 








Dates of Loans Amounts of Loans 


October'10, 1951 $3, 000 
During the interval 
between October 31 and 
December 31, 1951: 25, 000 
| 5,000 
_ 1,000... : 
Janyary 18, 1952 1,000 
October 8, 1952 1,900 
October 30, 1952 1,000 
October 30, 1952 1,000 
October -30 --1952 i, 900- 
December 9, 1952 5, 000 
February 20, 1953 5, 000 
April 26, 1953 3, 000 
June 9, 1953 3,000 
July 22, 1953 2,100 
August 25, 1953 1,000 
October 1, 1953 700 


$58, 700 


5. Though often requested by the plaintiff to repay to the plain- 
tiff the respective amounts of said loans the defendants, and each of 
them, has failed, neglected and refused to repay to the plaintiff the 
whole or any part of said loans aggregating Fifty-Eight Thousand Seven 
Hundred ($58,700.00) Dollars or any part thereof. 

WHEREFORE, the premises considered, the plaintiff prays judg- 
ment against the defendants and each of them in the sum of Fifty-Eight 
Thousand Seven Hundred ($58,700.00) together with interest from the 
dates the respective loans were made at the rate of Six (6%) Per Centum 
per annum and all costs of this suit. 

NONG KIMNY, Plaintiff 


By /s/ O. R. McGuire, Attorney for 
Plaintiff 


* * * 


Of Counsel: 


DONOVAN, LEISURE, NEWTON & IRVINE 
1625 I Street, N. W. 
Washington, D. C. A true Copy, Tests: 
: Walkley E. Johnson, Clerk 
[ Filed Oct. 8, 1954] By /s/ Florence H. Burgess 
Deputy Clerk. 





43 Exhibit 4 
[ Filed March 27, 1958] 
ANSWER OF DEFENDANT, DIANE C. I, RUNKLE 

COMES NOW the defendant, Diane C. I. Runkle, by Counsel, and 

files her Answer to the Complaint for Money Judgment filed against her 

by the plaintiff herein. Answering said Complaint seriatim, as near as 

may be, this defendant says: | 

1. That she believes the allegations contained in paragraph 1. 

are true. | 
2. That she admits the allegations contained in paragraph 2., 

except she denies that she is a citizen of the United States of America, 


and says that she is a citizen of France. 





3. That she admits the allegation contained in paragraph 3. 

4. That she denies the allegations contained in paragraph 4. 

5. That she denies the allegations contained in paragraph 3. 

6. That she admits being indebted to the plaintiff in the sum of 
Twenty Four Thousand Seven Hundred Dollars ($24, 7 00.00), which sum, 
without interest, it was agreed between the plaintiff and her was to be 
repaid at her convenience in Paris, France. All of the items of alleged 
indebtedness between October 10 and December 31, 1951, totaling Thirty 
Four Thousand Dollars ($34,000.00), as set forth in paragraph 4. of 





plaintiff's complaint are false. She met the plaintiff for the first time 
on a social occasion on the early morning of January 1, 1952. Shortly 
thereafter the plaintiff embarked on a course of insinuating himself into 
a position of close personal friendship with this defendant and her family. 
The plaintiff suggested the initial loan which he made to this defendant 

on January 18, 1952, and represented that he valued the friendship of 


this defendant and her family and that he was in no hurry for repayment 





of the sums loaned. The express agreement between the plaintiff and 
this defendant concerning repayment of this initial loan of January 18, 
1952, and all subsequent loans set forth in paragraph 4. of plaintiff's 
Complaint was that the loans were not to bear any interest, and that the 
plaintiff was to be repaid from this defendant's funds in Paris, France, 


on the occasion of some future visit he would make there.’ This defendant 
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twice, in December, 1952, and in June, 1954, offered to have her agents 
in Paris repay to the plaintiff the full amounts of her indebtedness to him. 
The plaintiff refused each tender of repayment, and insisted on this de- 
fendant’s accompanying him to Paris to effect repayment. This defen- 
dant acknowledges her indebtedness to the plaintiff in the sum of Twenty- 
Four Thousand Seven Hundred Dollars ($24,700.00), without interest, 
to be repaid to the plaintiff in Paris, France, and she states that it is 
her intention to make a trip to France in the near future to accomplish 
repayment of the foregoing sum to the plaintiff. 


/s/ Diane C. I. Runkle 
Defendant, Diane C. I. Runkle, by 
Counsel 
Thomas Moncure 
Attorney for defendant, 
Diane C,. I. Runkle 


x* * x 
{ Certificate of Service] 


[ Filed March 27, 1958] Exhibit 5 


ANSWER OF DEFENDANT, SCOTT F. RUNKLE 

COMES NOW the defendant, Scott F. Runkle, andfiles his Answer 
to the Complaint for Money Judgment filed against him by the plaintiff 
herein. Answering said Complaint seriatim, as near as may be, this 
defendant says: 

1. That he believes the allegations contained in paragraph 1. are 
true. 

2. That he admits the allegations contained in paragraph 2., ex- 
cept he denies, that the defendant, Diane C. I. Runkle, is a citizen of 
the United States of America, and says that she is a citizen of France. 

3. That he denies the allegation contained in paragraph 3. 

4. That he denies the allegations contained in paragraph 4. and 
Says that he, individually, is not indebted to the plaintiff in any sum 
whatsoever, and that he, jointly with the defendant, Diane C. I. Runkle, 
is not indebted to the plaintiff in any sum whatsoever. This defendant 
states further that he met the plaintiff for the first time on a social oc- 
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casion during the early morning of January 1, 1952. | 

3. That he denies the allegations contained in paragraph 5. 

6. That he has never requested loans from the plaintiff, is not 
indebted to the plaintiff, the plaintiff has never made demand for any pay- 
ment from him, and he has never promised payment of any/sum to the 
plaintiff. ! 





7. That he pleads the statute of frauds to the plaintiff's Complaint. 

WHEREFORE, this defendant moves that the plaintiff's Complaint 
be dismissed as to him and that he recover of the plaintiff his costs in 
this behalf expended. | 


/s/ Scott F. Runkle 
Defendant 


/s/ Thomas Moncure | 
Attorney for Defendant, 
Scott F. Runkle 


* * * 
[ Certificate of Service] 


[ Filed March 27, 1958] Exhibit 6 





TAKE NOTICE that the above-entitled case has been set for trial 
at Alexandria, Virginia on February 7th, 1955 at 10:00 a.m. 
Date: January 27th 1955 /s/ Walkley E. Johnson, Clerk 
by N. Astor Mumford, Deputy Clerk 
To - O. R. McGuire, Esq., 502 Southern Bldg., Washington 5, D.C. 


Thomas Moncure, Esq., 1218. Royal Street, Alexandria, Va. 


This notice sent to local counsel only. 
* * x 





Exhibit 7 


ORDER | 
On the 25th day of January, 1955, came the defendants, by counsel, 
and moved the Court for a suitable continuance of this civil action to 
permit further time for the parties to investigate the possibility of com- 
promise settlement thereoi, and the plaintiff, by counsel, interposing no 


objection to such continuance, 
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IT IS ACCORDINGLY ORDERED that this Civil Action be and the 
Same hereby is continued to Thursday, April 21, 1955, for jury trial on 
that date. 


January 31, 1955 /s/ Albert V. Bryan 
United States District Judge 


I ask for this 


/s/ Thomas Moncure, 
Attorney for defendants 


Seen and consented to: 


/s/ O. R. McGuire 
Of counsel for the plaintiff 


[ Filed March 27, 1958] Exhibit 8 
DISMISSAL ORDER 


IT APPEARING TO THE COURT that the Defendant, Diane C. I. 
Runkle, has effected a full compromise settlement with the plaintiff for 
the plaintiff's claim herein; 

THEREFORE, upon motion of the parties, by counsel, the above 
styled pending suit is dismissed as to both defendants with prejudice to 
the plaintiff, and the Clerk is hereby ordered to strike same from the 
docket of this Court. The Clerk may furnish counsel certified copies of 
this Order forthwith. 


/s/ Albert V. Bryan 
United States District Judge 


Date: April 16th, 1955 
We ask for this: 


/s/ O. R. McGuire 
Of counsel for the plaintiff 


/s/ Thomas Moncure 
Counsel for the defendants 


[ FILED Apr. 16, 1955] /s/ Walkley E. Johnson, Clerk 
Eastern District of Virginia 
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[ Filed March 27, 1958] 


IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


NONG KIMNY, 
Plaintiff | 
v. Civil Action No, 1440-57 
DIANE C. I. RUNKLE, 
Defendant 


MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
MOTIONS FOR SUMMARY JUDGMENT ! 





STATEMENT OF THE CASE 


The facts giving rise to this controversy are as follows: 

On October 8, 1954 plaintiff filed suit in the United States District 
Court for the Eastern District of Virginia against defendant and her 
husband, Scott F. Runkle, for the recovery of $58,700 which he alleged 
was owed him by defendants (see Ex. 3). Defendant filed'an answer in 
that action admitting liability in the sum of $24,700, but denying liability 
for the balance (see Ex. 4). Her husband filed an answer denying all 
liability to plaintiff (see Ex. 5). The case was set for trial at Alexandria, 
Virginia, on February 7, 1955 (see Ex. 6). On January 25, 1955 counsel 
for defendants in that action moved for a continuance to give the parties 
time to explore the possibility of settlement (see Ex. 7). ‘The motion 
was granted and the case continued to April 21, 1955 (see Ex. 7). On 
or about April 15, 1955, defendant executed and delivered to plaintiff 
the two notes which are the subject of this suit, one dated April 14, 1955, 
in the sum of $34,000, and the other dated April 15, 1955 in the sum of 
$24,700. On April 16, 1955, the United States District Court for the 


Eastern District of Virginia entered an order dismissing the suit with 


prejudice as to both defendants, after reciting that a full compromise 
settlement had been reached (see Ex. 8). | 


In the present action plaintiff seeks judgment on the two notes de- 
scribed above. The answer admits the execution and delivery of the 


$24,700 note in compromise and settlement of the Alexandria suit. Hence, 
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plaintiff is clearly entitled to summary judgment in that amount, with 
interest at 6% from April 15, 1955. 

With respect to the $34,000 note, the answer asserts that it was 
no part of the consideration for the compromise and settlement of the 
Alexandria suit even though it was delivered to plaintiff contemporaneous - 
ly in point of time with the execution and delivery of the $24, 700 note. 
The answer further alleges that the execution and delivery of the note was 
induced by fraud and the exercise of duress. 

It is submitted that on the basis of defendant's admissions and of 
facts which are not in controversy, the defenses so pleaded are insuf- 
ficient as a matter of law and plaintiff is entitled to judgment. 

Defendant's deposition was taken on December 2, 1957, during 
the course of which she conceded that she had tendered the $34, 000 note 
to plaintiff because he had refused to settle the Alexandria suit without it. 
This is shown by the following questions and answers. 


"Q. Did he say that he wouldn't settle the case if 
you didn’t? 

"A. That's right. IfI didn't sign it, he will go 
ahead (Dep. p. 34). 


* * * ee 


Do I understand that Mr. Nong Kimny said he 
wouldn't settle the case unless you signed this 
note? 


That's right. He wouldn't settle. AndI don't 
‘sign -- he won't settle the case if I don't sign that 
note, as I told you (Dep. p. 35). 


* ue * ue 


He said if you would sign this $34, 000 note then 
he would agree to a settlement for the $24, 700; 
is that right? 


That's right. 


And he said he wouldn't settle unless you sign 
the $34,000 note; is that right? 


That's right (Dep. p. 36). 


* * am * 


- The case was dismissed on April 16, 1955? 
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“A. That was the day I signed the $34, 000 note, 
because he dismissed it. He called. I toll 
him, 'I won't give it to you until you cores 
it.* 
He said, ‘Hold it now’. He called his lawyer 
and told him to dismiss.the case. 


"Q. He told him to dismiss the.case after you 
signed the $34, 000 note? 


"A. That's right (Dep. p. 42)." 





In view of the above testimony, there can be no question but that 
the $34,000 note was part and parcel of the Alexandria suit settlement. 
Plaintiff had sued both defendant and her husband for a total of $58,700. 
He insisted upon payment of the full amount, but was willihg to accept 
two notes signed by the defendant as the consideration for |the dismissal 
of the action with prejudice against both husband and wife. 


ARGUMENT | 
Under the decided cases defendant may not have the benefit of the 





dismissal of the Alexandria suit with prejudice as to both herself and her 
husband and at the same time repudiate the obligations which she assumed 
as a condition of such dismissal. This is so even ifa cage of fraud or 
duress were made out. | 
In actual fact the threats which plaintiffis alleged to have made -- 
and which he vehemently denies -- fall far short of constituting duress 
as a matter of law. The duress is said to have consisted of threats by 
plaintiff that he would cause defendant's husband to lose his job, that he 
would see to it that defendant's children could never go to a good school 
and that he would ‘cover us with mud" (Dep. p. 33). In none of the 
decided cases has it ever been held that threats of that sort were suf- 
ficient to compel a person to act against his will. | 
Leaving all of the above aside, however, and giving the defendant 





the benefit of every doubt, the defense of fraud and duress must fail in 
this case for an entirely separate and distinct reason. The rule is well 


settled that a contract entered into under duress is voidable, and not void; 
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IT IS ACCORDINGLY ORDERED that this Civil Action be and the 
same hereby is continued to Thursday, April 21, 1955, for jury trial on 
that date. 


January 31, 1955 /s/ Albert V. Bryan 
United States District Judge 


I ask for this 


/s/ Thomas Moncure, 
Attorney for defendants 


Seen and consented to: 


/s/ O. R. McGuire 
Of counsel for the plaintiff 


[ Filed March 27, 1958] Exhibit 8 
DISMISSAL ORDER 


IT APPEARING TO THE COURT that the Defendant, Diane C. I. 
Runkle, has effected a full compromise settlement with the plaintiff for 
the plaintiff's claim herein; 

THEREFORE, upon motion of the parties, by counsel, the above 
styled pending suit is dismissed as to both defendants with prejudice to 
the plaintiff, and the Clerk is hereby ordered to strike same from the 
docket of this Court. The Clerk may furnish counsel certified copies of 
this Order forthwith. 


/s/ Albert V. Bryan 
United States District Judge 


Date: April 16th, 1955 
We ask for this: 


/s/ O. R. McGuire 
Of counsel for the plaintiff 


/s/ Thomas Moncure 
Counsel for the defendants 


[ FILED Apr. 16, 1955] /s/ Walkley E. Johnson, Clerk 
Eastern District of Virginia 
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[ Filed March 27, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NONG KIMNY, 
Plaintiff 
Vv. Civil Action No. 1440-57 
DIANE C. I. RUNKLE, | 
Defendant | 





MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
MOTIONS FOR SUMMARY JUDGMENT 


STATEMENT OF THE CASE 
The facts giving rise to this controversy are as follows: | 
On October 8, 1954 plaintiff filed suit in the United States District 
Court for the Eastern District of Virginia against defendant and her 
husband, Scott F. Runkle, for the recovery of $58,700 which he alleged 
was owed him by defendants (see Ex. 3). Defendant filed an answer in 
that action admitting liability in the sum of $24,700, but denying liability 
for the balance (see Ex. 4). Her husband filed an answer denying all 
liability to plaintiff (see Ex. 5). The case was set for trial at Alexandria, 
Virginia, on February 7, 1955 (see Ex. 6). On January 25, 1955 counsel 
for defendants in that action moved for a continuance to give the parties 
time to explore the possibility of settlement (see Ex. 7). The motion 
was granted and the case continued to April 21, 1955 (see Ex. 7). On 
or about April 15, 1955, defendant executed and delivered to plaintiff 
the two notes which are the subject of this suit, one dated April 14, 1955, 
in the sum of $34,000, and the other dated April 15, 1955 in the sum of 
$24,700. On April 16, 1955, the United States District Court for the 


Eastern District of Virginia entered an order dismissing the suit with 


prejudice as to both defendants, after reciting that a full compromise 


| 
| 


settlement had been reached (see Ex. 8). 
In the present action plaintiff seeks judgment on the two notes de- 
scribed above. The answer admits the execution and delivery of the 


$24,700 note in compromise and settlement of the Alexandria suit. Hence, 
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plaintiff is clearly entitled to summary judgment in that amount, with 
interest at 6% from April 15, 1955. 

With respect to the $34,000 note, the answer asserts that it was 
no part of the consideration for the compromise and settlement of the 
Alexandria suit even though it was delivered to plaintiff contemporaneous - 
ly in point of time with the execution and delivery of the $24, 700 note. 
The answer further alleges that the execution and delivery of the note was 
induced by fraud and the exercise of duress. 

It is submitted that on the basis of defendant's admissions and of 
facts which are not in controversy, the defenses so pleaded are insuf- 
ficient as a matter of law and plaintiff is entitled to judgment. 

Defendant's deposition was taken on December 2, 1957, during 
the course of which she conceded that she had tendered the $34, 000 note 
to plaintiff because he had refused to settle the Alexandria suit without it. 
This is shown by the following questions and answers. 


"Q. Did he say that he wouldn't settle the case if 
you didn't? 

"A. That's right. If I didn't sign it, he will go 
ahead (Dep. p. 34). 


* * * * 


Do I understand that Mr. Nong Kimny said he 
wouldn't settle the case unless you signed this 
note? 


That's right. He wouldn't settle. And I don't 
sign -- he won't settle the case if I don’t sign that 
note, as I told you (Dep. p. 35). 

a * * * 


He said if you would sign this $34,000 note then 
he would agree to a settlement for the $24, 700; 
is that right? 


. That's right. 


And he said he wouldn't settle unless you sign 
the $34,000 note; is that right? 


That's right (Dep. p. 36). 


* * x * 


. The case was dismissed on April 16, 1955? 
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"A. That was the day I signed the $34, 000 note, 
because he dismissed it. He called. I told 
him, 'I won't give it to you until you dismiss 
it. 

He said, 'Hold it now’. He called his lawyer 
and told him to dismiss the case. 


"Q. He told him to dismiss the case after you 
signed the $34,000 note? 


"A, That's right (Dep. p. 42)." 


In view of the above testimony, there can be no question but that 





the $34,000 note was part and parcel of the Alexandria suit settlement. 
Plaintiff had sued both defendant and her husband for a total of $58, 700. 
He insisted upon payment of the full amount, but was willing to accept 
two notes signed by the defendant as the consideration for the dismissal 
of the action with prejudice against both husband and wife. | 


ARGUMENT | 
Under the decided cases defendant may not have the benefit of the 





dismissal of the Alexandria suit with prejudice as to both herself and her 
husband and at the same time repudiate the obligations which she assumed 
as a condition of such dismissal. This is so even if a case of fraud or 
duress were made out. ! 
In actual fact the threats which plaintiff is alleged to have made -- 
and which he vehemently denies -- fall far short of constituting duress 
as a matter of law. The duress is said to have consisted of threats by 
plaintiff that he would cause defendant's husband to lose his job, that he 


would see to it that defendant's children could never go to a good school 





and that he would "cover us with mud" (Dep. p. 33). In none of the 
decided cases has it ever been held that threats of that sort were suf- 
ficient to compel a person to act against his will. 

Leaving all of the above aside, however, and giving the defendant 
the benefit of every doubt, the defense of fraud and duress must fail in 
this case for an entirely separate and distinct reason. The rule is well 
settled that a contract entered into under duress is voidable, and not void; 
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and that it is deemed to be ratified if the party under the duress accepts 
the benefits growing out of it, or remains silent or acquiesces in it for 
any considerable length of time after opportunity is afforded to void it or 
have it annulled. 17 Am. Jur. p. 593; Restatement of Contracts, Sec. 
499; 35 A.L.R. 866, and cases cited. 

In Barnette v. Wells Fargo Nevada National Bank, 270 U.S. 438, 
the Supreme Court held that where a woman who conveyed real estate 
under duress waited three years after she had escaped the influence of 
the duress before taking steps to set aside the conveyance, she was not 
entitled to any relief. 

In United States v. Local 807 of I. Brotherhood etc. (CA 2) 118 F. 
2d 684, 686, the court had this to say with respect to the defense of duress 
or coercion in the making of a contract: 

" * * * Although the promisor may avoid such a con- 
tract, it is a contract until he does; and even he has, 
he must restore any benefit he has received from the 
promisee's performance. Restatement of Contracts, 
88 480, 499." 

In Board of Trustees v. O. D. Wilson Co., 77 U.S. App. D.C. 127, 
133 F. 2d 399, the court said: 

"Appellee contends that it made the contract under 
duress, since appellant threatened to forfeit the 
bid bond if it refused to contract in accordance with 
the bid. But if appellee had, as it insists, a right 
to rescind, appellant had no power to make good its 
threat. Its denial of the right to rescind did not 
conclude the question. Appellee could litigate it. 


"* * * Tf Appellee had the right to rescind, it could 


either contract and perform or refuse to do so. It 


could not on any theory contract, perform, collect 
the full contract price, and then repudiate the 


contract and recover as if there had been none." 
(Emphasis added) 
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See also Portland Hotel Corp. v. Fidelity Storage Corp., 77 U.S. 
App. D.C. 282, 134 F. 2457. | 

Here, plaintiff was suing both defendant and her husband for 
$58, 700 in the United States District Court at Alexandria. The defen- 
dants were represented by counsel of their own choosing. The case was 
about to come on for trial. The case had been continued once to give 
the parties time in which to work out a settlement. According to defen- 
dant's own testimony, plaintiff flatly refused to settle the case unless 
defendant executed the two notes totaling $58,700. If she agree, the 
case would be dismissed with prejudice as to both her and her husband. 
If she refused, the case would proceed to trial. 

By executing and delivering the two notes defendant received the 


benefit of the dismissal with prejudice as to her husband as well as an 


extension of the time of payment for herself. These were substantial 


benefits. If she really believed that she was coerced into giving plain- 
tiff what he claimed was his legal right, her remedy was to move in the 
United States District Court in Alexandria to have the settlement set 
aside in its entirety and the case restored to the calendar for trial. She 
can not now be permitted to retain the benefits of the settlement and 
avoid the obligations which she assumed in connection therewith. Neither 
under the law of duress or under any other principle of law or equity can 
defendant be permitted to have her cake and eat it too. 
As the Court of Appeals for the Second Circuit said in Ira S. Bushey 
& Sons v. W. E. Hedger Transp. Corp., 167 F. 2d 9, 18, where it was 
claimed that an in-court settlement was invalid because of duress: 
"Here there was more than a mere failure toseek | 
court protection; there was a deliberate choice to 


| 


avoid it when the doors of justice were already open | 


and the parties were within the temple." | 
And again in the same opinion, at p. 19: | 
"We have been cited to no case, and have discovered | 





none, where relief is accorded a suitor who runs 


away from court, instead of toward it." 





52 

If settlements can be readily set aside on grounds as flimsy as 
those asserted here, the process of compromise and settlement of litiga~- 
tion will become’ a lost art; and the only safe course for any litigant is 
to let his case go to trial. 

Since this Court has no power to set aside the order of dismissal 
with prejudice which was entered by the United States District Court for 
the Eastern District of Virginia, it may not relieve defendant from the 
obligations which she assumed in connection with such dismissal. Hence, 
fraud and duress may not be asserted as a defense against recovery on 
the notes and plaintiff is entitled to judgment as a matter of law. 

Respectfully submitted, 
/s/ Robert E. Sher 


/s/ James H. Heller 


* * * 


Attorney for Plaintiff 


[ Certificate of Service] 
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[Filed April 8, 1958] 
MEMORANDUM IN OPPOSITION TO PLAINTIFF'S * 
MOTION FOR SUMMARY JUDGMENT 
1. Defendant acknowledges that she is indebted to plaintiff in the 
amount of $24, 700 with interest of 6% per annum from April 15, 1955 
and that there is no genuine issue of material fact with respect to defen- 





dant's liability for this amount. A genuine issue of material fact exists , 
however, with respect to defendant's liability for the additional sum of 
$34, 000 claimed by plaintiff. Plaintiff's motion for summary judgment 


should therefore be denied. | | 
2. There isa sea es issue of material fact with respect to 
whether any valid consideration was given for the note for $34, 000 and 
whether the execution of this note was induced by fraud and duress on the 
part of the plaintiff. Defendant's allegations of absence of consideration 
for the note and the inducement of its execution by fraud and duress pre- 
sent valid defenses and defendant is entitled to her day in court to prove 


| 
| 
1 


them. 
In connection with the absence of consideration defendant's answer 


denies that the note in the amount of $34, 000 was executed and delivered 
in compromise and settlement of the civil action brought by plaintiff in the 
United States District Court for the Eastern District of Virginia, and 
alleges that her note for $24, 700 was executed and delivered as|the sole 
and only consideration for the compromise and settlement of that action. 
The annexed affidavit of defendant's attorney embodying a letter from 
defendant's counsel of record in the Virginia action confirms this alle- 
gation and demonstrates the genuineness of the issue of fact with respect 
to the basis of settlement of the prior suit. | 
Plaintiff's piecemeal excerpts from defendant's deposition do not 
resolve this material issue of fact. For example, plaintiff relies on 
defendant's testimony that she signed the $34, 000 note on April 16, 1955, 
the day the case was dismissed. According to the statement of her attorney 
in that case, however, the dismissal order was endorsed by him and plain- 
tiff's attorney in the Clerk's office on April 15,1955, and left with the 


| 
| 


Clerk for presentation to the Court. (See annexed affidavit. ) 
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Furthermore, plaintiff quotes from pages 34 and 36 of defendant's 
deposition to the effect that plaintiff stated he would not settle the liti- 
gation unless defendant signed the $34, 000 note. But it is clear from her 
testimony that this did not induce her to sign the note. From the deposi- 
tion it appears that this conversation took place several days before the 
note was signed (pp. 33-34), that thereafter plaintiff asked defendant to 
come to see him, and that defendant went to see him and "told him I 
wouldn't sign the note” (pp. 36-37). 

Plaintiff quotes other testimony of defendant to show that he agreed 
to dismissal of the case after defendant signed the $34, 000 note. Buta 
more complete quotation of this portion of her testimony indicates that 
the note was signed and delivered only after the case had been dismissed 
(pp. 41-42) 

BY MR. SHER: 


--the suit was dismissed? The lawsuit was -- 

He didn't want to dismiss until I signed the $34, 000 note. 

Yes. 

But at the time this note was signed for the $24, 700, was 

that the time when the suit was dismissed? 

A. Yes. 

Q. Now, the $34, 000 note was signed before or after the $24, 700 
note was signed? 

A. It was after. 

Q. It was after? 

A. Yes. 

MR. SHER: Mark this as an exhibit. 


(Thereupon, the photostatic copy of note 
referred to above was marked Plain- 
tiff's Exhibit No. 2 for identification 

and was subsequently retained by Mr. 
Sher. ) 


BY MR. SHER: 

The case was dismissed on April 16, 1955? 

That 'was the day that I signed the $34, 000 note, because 

he dismissed it. He called. I told him, "I won't give it 

to you until you dismiss it." 

He said,"Hold it now." He called his lawyer and told him 

to dismiss the case. 

He told him to dismiss the case after you signed the $34, 000 
note ? 

That's right. 
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The evidence of endorsement of the Order of Dismissal by counsel for 
both parties upon delivery of only the $24,700 note and of delivery of the 
$34, 000 note after dismissal of the action do not permit disregarding at 
this stage of the litigation the allegation in defendant's answer that her 





note for $24, 700 was executed and delivered on the sole consideration for 

dismissal of the action. | 
Defendant's answer further alleges that there was no consideration 

for the $34, 000 note. Plaintiff's testimony with respect to having made 





loans in this amount taxes belief. He claims to have advanced $34, 000 

in cash to a person he had known but a short time without even obtaining 

a receipt for the money. (Plaintiff's deposition, pp. 9, 31-32.) His testi- 
mony is in other respects contradictory and unreliable. For example, in 
an apparent attempt to relate the loan to a large bank withdrawal, he 
testified with absolute certainty that $25, 000 of this claim was advanced 
to defendant no later than a few days after October 10, 1951 (Plaintiff's 
deposition, pp.19-20). When confronted with his own contradictory asser- 
tion in the prior suit he engaged in some interesting rationalizing which 
imparts a quality of incredibility to his entire testimony. (Plaintiff's 
deposition, pp. 21-22). This testimony is of the same character as his less 
than frank representations to the Court with respect to the adjournment 
date of a pending session of the United Nations in his motion to obtain an 
enlargement of time for the taking of his deposition. (Compare Motion to 


Enlarge the Time to Take Plaintiff's Deposition with Plaintiff's Deposition, 

pp. 2-3.) | 
Plaintiff's claim that he made advances of some $34, 000 jis further 

impeached by the fact that he testified he made them at a time when it 


appears he had not even met the defendant. His testimony was that 

$28, 000 of this amount were loaned in October or early November of 1951 
when both were guests at the Wardman Park Hotel and the balance during 
November and December of 1951(Plaintiff's Deposition, pp. 18,22, 30). The 
attached affidavit of the Auditor and Supervisor of Accounts Receivable 

of the Hotel shows that the defendant was not a guest at the Hotel, where 
plaintiff acknowledges he met defendant, until November 28, 1951. Defen- 
dant has testified that she did not meet plaintiff until January 1, 1952 


| 
i 
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(Defendant's deposition, p.10). 


Defendant's answer further alleges that the execution of the note 
for $34, 000 was obtained by fraud on the part of the plaintiff and the 
exercise of duress upon defendant. 

The Fourth Defense of defendant's answer contains the following: 

Although defendant denied any indebtedness to plaintiff 
for said sum of $34, 000.00, or any part thereof, she was 
induced and coerced into signing said note by threats by 
plaintiff in private conversations with defendant that if she 
did not sign the note and thereby admit this indebtedness to 
plaintiff, that he, the plaintiff, would continually harass 
defendant and her husband and destroy their marriage, and 
thus intimidated, and believing from the previous relation- 
ship of the parties that plaintiff was capable of carrying his 
threats into effect and in fact intended to carry them out if 
she did not sign the note, and acting to preserve her mar- 
riage from further interference by plaintiff, and relying on 
the further assurance from plaintiff that she would never be 
required to pay the note, defendant did sign the note. 

The nature of plaintiff's threats to defendant is described in her deposi- 

tion at pages 32 to 39. 

Plaintiff's fraud in inducing defendant to sign the note was his 
representation to her that he intended to destroy the note after he showed 
it to his attorney. Defendant's deposition contains the following testimony: 


A. ...And he said first I should sign it, that second, because he 
will lose his face in front of his lawyers, and then he said, 
"Tf you sign it, I will give you my word that I will tear it up. = 


Say that again. I didn't hear that. 
"I will give you my word if you sign this $34, 000 note I will 
tear it up. Just to show it to my lawyers, to show that I was 
right. And to tear it up." 

(Ibid., p. 34) 


And, as I understand it, he also told you that all he wanted 
was to have this to show his lawyer? 
That's right. 
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And that afterwards he would tear it up? 
That's right. | 
(Ibid., p. 36) | 


He said he would show -- | 
He will show the $34, 000 note to his lawyers, then he 'will 
bring it back to me and I would tear it up myself. So he 
said, "If you would be so kind and come back in two days, 
I will do it." Then I came back and he didn't want to give 


ittome. (qpid., p. 43) 
Plaintiff's claim that these allegations do not provide a defense to 





the note are clearly without merit. 
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CONCLUSION | 
For the foregoing reasons Plaintiff's Motion for Summary Judg- 
ment should be denied. 


Respectfully submitted, 


/s/ Morton Liftin 
Attorney for Defendant 


[Certificate of Service] 
[JURAT dated April 8, 1958. } 


i 





[Filed April 8, 1958] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 
MORTON LIFTIN, attorney for defendant in this action, being duly 


sworn, deposes and says: 


Thomas Moncure was the attorney for Diane C.I. Runkle, defendant 
in this action, in Civil Action No. 1058 in the United States District Court 
for the Eastern District of Virginia, the action referred to in the Memo- 





randum in Support of Plaintiff's Motion for Summary Judgment, 
The annexed letter, relating to the consideration for dismissal of 
this action, was prepared and signed by said Thomas Moncure land mailed 


| 


to me. /s/ Morton Liftin | 


[JURAT dated April 7, 1958. ] 
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LAW OFFICES 
THOMAS MONCURE 
121 South Royal Street 
Alexandria, Virginia 

Post Office Box 31 
April 4, 1958 


Morton Liftin, Esquire 
Hill, Betts & Nash 
Pennsylvania Building 
Washington 4, D. C. 


Dear Mr. Liftin: 

I have perused carefully my file on the suit of Nong Kimny, plain- 
tiff, vs. Scott F. Runkle and Diane C. I. Runkle, United States District 
Court for the Eastern District of Virginia, Alexandria Division, Civil 
Action 1058, which was dismissed, as to both defendants, with prejudice 
to the plaintiff, by Judge Albert V. Bryan's Dismissal Order entered on 
April 16, 1955. 

The full and complete consideration for this dismissal, insofar 
as I was aware, was the giving by Mrs. Runkle to the plaintiff, through 
his attorney, O.R. McGuire, Esquire, of a note for $24, 700.00. I pre- 
pared this note,’ on April 15,1955, which was signed by Mrs. Runkle on 
that date, and on the afternoon of that date I met Mr. McGuire at the 
Clerk's Office of the United States District Court here in Alexandria, 
where I delivered to him the note, received from him a note in the 
identical sum which Mrs. Runkle had herself executed and given to the 
plaintiff a few weeks before, and Mr. McGuire and endorsed the Dis- 
missal Order, and left it with the Clerk for presentation to the Court. / 

I trust this is the information you desire, and with best wishes 


to you, Iam 
Very truly yours, 


TM:tsp : /s/ Thomas Moncure 


[Filed April 8, 1958] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 
ROBERT W. BENNETT, being duly sworn, deposes and says: 
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I am the Auditor and Supervisor of Accounts Receivable of the 
Sheraton-Park Hotel, Washington, D.C., formerly the Wardman Park 
Hotel. 
In my capacity as Auditor and Supervisor of Accounts Receivable 
I have custody of the records of the Wardman Park Hotel relating to 
guests registered at the Hotel for the year 1951. I have examined these 





records as they now exist, and they show that Mr. Scott Runkle and his 
wife Diane C. I. Runkle registered into the hotel on November 28, 1951, 
and were not registered in the Hotel in August, September, October, or 
November of 1951 before November 28, 1951. 

/s/ Robert W. Bennett 
[JURAT dated April 3, 1958. ] 


[Filed May 7, 1958] 


DEFENDANT'S MOTION FOR LEAVE TO FILE 
COUNTERCLAIM 


Defendant moves the Court for leave to amend her answer filed 
in this cause on September 12,1957, by adding the annexed counter- 
claim to said answer. 


/s/ Morton Liftin 
Attorney for Defendant 
May 6, 1958 ne one ars Pee 


[Filed May 7, 1958] 
COUNTERCLAIM 
For a period of approximately two years commencing sometime in 
January, 1952 and ending in December, 1953, defendant performed 
numerous services at the request of plaintiff and for his benefit. These 
services included consulting real estate agents, inspecting numerous 
houses, attending auctions in New York and Washington, inspecting and 


selecting furniture and materials, purchasing silverware and dinnerware, 





making preparations for arrival of plaintiff's family in this country, 
tutoring plaintiff's children, obtaining other tutors, arranging for their 
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admission to private school and dancing school, continuing in contact 
with their education, assisting plaintiff in drafting correspondence and 
other documents, performing various services in connection with the 
operation of plaintiff's household, and providing meals for plaintiff. It 
is estimated that the reasonable value of these services is $25, 000. 00. 


/s/ Morton Liftin 
Attorney for Defendant 


[Filed May 7, 1958] 
POINTS AND AUTHORITIES 

Under Rule 13(f) of the Federal Rules of Civil Procedure a counter- 
claim by amendment may be filed by leave of Court "when justice re- 
quires”. Rule 15(a) provides that "leave shall be freely given when jus- 
tice so requires". The accompanying affidavit demonstrates that justice 
requires that permission be granted to file the counterclaim. See Safeway 
Trails v. Allentown & Reading T. Co., 185 F.2d 918 (C. A. 4 1950); 
Smith Contracting Corp. v. Trojan Const. Co., 192 F.2d 234(C.A. 10 
1951). 


/s/ Morton Liftin 
Attorney for Defendant 


[Filed May 7, 1958] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

Morton Liftin, attorney for defendant in this action, being duly 
sworn, deposes and says: 

He was not the attorney for defendant at the time the answer was 
filed and does not know the reason the counterclaim was not filed at that 
time. 

He has not previously requested leave to file the counterclaim 
because of his understanding with defendant that no steps to file a counter- 
claim would be' taken until original counsel for defendant had withdrawn 
from the case. This praecipe of withdrawal was not received until today. 


a 
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The interests of justice will be served by permitting the filing 





of the counterclaim because plaintiff enjoys diplomatic immunity as the 
Ambassador from Cambodia and will not be subject to an independent 
suit if permission to file this counterclaim is not granted. 
It is not believed that plaintiff will be prejudiced by granting per- 
mission to file this counterclaim since he was examined concerning the 
subject matter of the counterclaim upon the taking of his deposition and 
he acknowledged the performance of a small amount of services and his 
willingness to reimburse defendant for them. | 
May 6, 1958 /s/ Morton Liftin 
[JURAT dated May 7, 1958. ] 
[Certificate of Service | 


[Filed May 21, 1958] 
ORDER 
This cause came on for consideration on the motion of the defen- 
dant for leave to file a counter-claim pursuant to Rule 13(f), F,R.C.P., 
and the opposition of the plaintiff to that motion. The Court has con- 
cluded that the motion should be denied. | 
NOW THEREFORE IT IS ORDERED: 
That the motion of the defendant for leave to file a counter-claim 
be, and it hereby is, denied. 


/s/ Edward M. Curran 
SEEN: Judge 


/s/ Morton Liftin 
Attorney for Defendant 


EERE EERE 


[Filed May 21, 1958] 
ORDER FOR SUMMARY JUDGMENT 
This cause came on to be heard on May 7, 1958, on plaintiff's 
motions for summary judgment (1) in the sum of $24, 700, with interest 
thereon at 6% per annum from April 15, 1955, based on defendant's pro- 
missory note of that date, attached to the complaint as Exhibit)2, and 


(2) in the sum of $34, 000, based on defendant's promissory note in that 
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amount dated April 14,1955, attached to the complaint as Exhibit 1. The 
Court has considered the pleadings, the motions and supporting papers 
and defendant's opposition thereto, including the exhibits and affidavits 
attached thereto, and has heard oral argument thereon. It appears that 
both notes were executed by defendant and delivered to plaintiff in settle- 
ment of an action ‘previously brought by plaintiff against defendant and 
her husband in the United States District Court for the Eastern District 
of Virginia (Kimny v. Runkle, et al., Civil Action No. 1058 in that court), 
and that following the delivery of such notes that action was dismissed 
with prejudice as'to both defendant and her husband in April of 1955. The 
Court finds that there is no genuine issue of material fact as between 
the parties and that plaintiff is entitled to judgment on both notes as a 
matter of law. 

NOW, THEREFORE, it is ORDERED and ADJUDGED: 

1. That plaintiff is entitled to judgment against the defendant in 
the sum of $24, 700, together with interest thereon at the rate of 6% per 
annum from April 15, 1955 to date. 

2. That plaintiff is entitled to judgment against the defendant in 
the sum of $34, 000. 

3. That plaintiff have judgment for his costs herein. 

Dated May 20, 1958. 


/s/ Edward M. Curran 
Judge 


SEEN: 


/s/ Morton Liftin 
Attorney for Defendant 


[Filed May 23, 1958] 


JUDGMENT 
This action came on for hearing on plaintiff's motions for sum- 
mary judgment, and the Court having granted said motions, it is hereby 
ADJUDGED that plaintiff recover from the defendant the sum of 
$58, 700, together with interest on the sum of $24, 700 at the rate of 6% 
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per annum from April 15,1955, amounting to $4, 569.50, or a total of 
$63, 269.50, together with the costs of this action. | 

Dated May 22, 1958. 


/s/ Edward M. Curran 
Judge | 


Seen eee a 


[Filed June 6, 1958] 


NOTICE OF APPEAL | 

Notice is hereby given this sixth day of June, 1958, that defendant 

Diane C. I. Runkle hereby appeals to the United States Court of |Appeals 

for the District of Columbia from the order of this Court entered on the 
21st day of May, 1958, denying defendant's motion for leave to file a 
counterclaim, from the order of this Court entered on the 21st day of 

May, 1958, granting plaintiff's motion for summary judgment, and from 


| 


the judgment of this Court entered on the 23rd day of May, 1958) in favor 


of plaintiff and against defendant in the sum of $63, 269. 50 and costs. 
/s/ Morton Liftin | 
Attorney for Defendant 


EE 


[Filed September 15, 1958] | 


STATEMENT OF POINTS ON WHICH APPELLANT IN- 
TENDS TO RELY 


ne 


1. The District Court erred in granting summary judgment for 
plaintiff because a genuine issue of material fact existed with respect to 
defendant's liability for $34, 000. 00 of plaintiff's claim. 

2. The District Court abused its discretion in denying defendant's 
motion for leave to file a counterclaim. | 


/s/ Morton Liftin 
Attorney for Defendant 


[Certificate of Service] 
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(i) 


QUESTIONS PRESENTED 


1. May appellant collaterally attack the settlement of a previous 


case between appellee and herself in another United States District 

Court, particularly where she reaped the advantages of the settlement 
for nearly two years and made no effort during that time to repudiate 
the settlement or have it set aside? | 


2. In any event, since appellant concededly refused to execute 
the disputed promissory note unless appellee agreed to dismiss the 
earlier case on the eve of trial, can she now claim as a defense to a 
suit upon the note that it was given under duress because appellee 
threatened to "cover" her "with mud" and to proceed with the earlier 
case unless he received the note? | 


i 


3. Was the District Court required to allow appellant to file an 





alleged counterclaim, relating to events in 1952-53, on the very day that 
it granted judgment in this case, when the sole excuse offered for her 
failure to assert the counterclaim earlier either in this case or in the 
previous 1954-55 litigation between the parties was a purely private 
"understanding" between appellant and her own lawyer dating from 
some time after her answer was filed in this case? 











COUNTERSTATEMENT OF THE CASE 
RULES INVOLVED wtb eins anak Ses ty yale a 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The Undisputed FactsOf Record Clearly Showed 
Appellee's Right To Summary Judgment On The 
$34,000 Note. Judgment The $24,700 Note 
Is Not Even Disputed Am lee Atm 


A. Introduction - ee oil ike - 


B. Settlements made during the pendency of 
litigation are voidable (not void ) only by 
direct and timely attack. Appellant is 
barred from attacking the Alexandria 
settlement now, in this jurisdiction . 


C. There wasnoduressorfraud . . . 
D. Summary judgment was properly granted 


Il, The Court Below Properly Denied Appellant's 
Motion For Leave To File Counterclaim . 


CONCLUSION 
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No. 14,639 


DIANE C. I. RUNKLE, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from two orders entered May 21, 1958, by the 
United States District Court for the District of Columbia (Curran, J.): 
(1) granting summary judgment for plaintiff (J.A. 61-62; judgment was 
entered May 23, 1958, J.A. 62-3); and (2) denying defendant's motion 
for leave to file a counterclaim (J.A. 61). 


This case is a suit upon two promissory notes executed and 
delivered by appellant to appellee in April 1955 as part of the settlement 
and dismissal of a previous lawsuit which plaintiff had brought against 
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appellant and her husband in the United States District Court for the 
Eastern District of Virginia, Alexandria Division. The notes are. 
attached to the complaint as Exhibits 1 and 2 (J.A. 2, 3) and the plead- 
ings and court orders filed in the Alexandria suit are also on file as 
Exhibits 3 to 8 (J.A. 41-46). 


The two notes in suit were both payable at the Bank of Indo-China, 
(Banque d'Indochine), in Paris, France. One (Ex. 1, J.A. 2) was dated 
April 14, 1955, in the amount of $34,000, payable six months from its 
date and bearing no interest, and the other (Ex. 2, J.A. 3) was dated the 
following day, April 15, 1955, in the amount of $24,700, payable on 
presentment and demand and bearing 6 per cent interest from its date. 
The Alexandria suit was dismissed a day later, on April 16, 1955, with 
the endorsement of counsel for all parties on the order: 'We ask for 
this.” 


The Alexandria suit had been brought for the recovery of $58,700 
loaned by appellee to appellant and her husband at various times from 
October 1951 to October 1953, plus 6 per cent interest from the dates 
of the loans. Appellant answered admitting a debt of $24,700 but alleg- 
ing that it was to be repaid at her convenience in Paris, France, and 
denying any indebtedness for the remaining $34,000 (J.A. 43-44). Her 
husband answered separately, denying all indebtedness to appellee 
(J.A. 44-45). When the suit was about to come on for trial (J.A. 45), 
appellant and her husband requested a continuance until April 21, 1955, 
with the assent of appellee, "to investigate the possibility of compromise 
settlement" of the case (J.A. 45). The execution and delivery of the 
notes and dismissal of the Alexandria case ("It appearing to the Court 
that the Defendant, Diane C. I. Runkle, has effected a full compromise 
settlement with the plaintiff for the plaintiff's claim herein"--J.A. 46) 
occurred within the week before the postponed trial was scheduled to 
begin. 
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Appellant never paid anything on either note and consequently this 
suit was begun on June 17, 1957. In her answer below (J.A. 3-5) appel- 
lant again admitted the debt embodied in the $24,700 note. While she 
alleged that the $34,000 was secured by fraud and duress and was no 
part of the compromise and dismissal of the Alexandria court action 
(see J.A. 4), in her deposition she repeatedly and unequivically stated 


that the $34,000 note was in fact also demanded by appellee and given 
by her as part of the settlement of the Alexandria suit: 


"Q. Did he say that he wouldn't settle the case if you 
didn't ? . 

"A. That's right. If I didn't sign it he will go ahead." 
(J.A. 17): 





"Q. Do I understand that Mr. Nong Kimny said he 
wouldn't settle the case unless you signed this 
note ? 

"A. That's right. He wouldn't settle. And if I don't 
sign--he won't settle the case if I don't sign that 
note, as I told you " (J.A. 18) 


And he said he wouldn't settle unless you signed 
the $34,000 note; is that right? 
That's right.” (J.A. 18) 


He didn't want to dismiss until I signed the 
$34,000 note.” (J.A. 21) 


The case was dismissed on April 16, 1955? 
That was the day I signed the $34,000 note, be- 
cause he dismissed it. He called. I told him, 
"I won't give it to you until you dismiss it." 
He said ‘Hold it now.' He called his lawyer 
and told him to dismiss the case. 

"Q. He told him to dismiss the case after you signed 
the $34,000 note ? 

"A. That's right." (J.A. 22. Emphasis supplied). 


Thus, on five distinct occasions during the course of her deposition 
appellant affirmed that the $34,000 note--the only one in dispute here-- 
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was demanded and given prior to the dismissal,and as part of the settle- 
ment, of the Alexandria case. Appellee confirmed this (J.A. 33-37), and 
there is no dispute between the parties with respect to this fact. 


On the issue of duress, appellant testified that appellee told her 
that he would cause her husband to lose his job, would "cover us with 
mud” (J.A. 16, 19) and see that her two girls "could never go to any 
good school" (J.A. 16), and that he would attack appellant's reputation 
(J.A. 17). She said he also promised that if she gave him the $34,000 
note he would show it to his lawyer to save face and then tear it up; 

“he was so convincing," " in both his threats and his simultaneous 
promises.” (J.A. 20). She said that she believed both the threats and the 
promises and that it did not occur to her then that such threats would do 
far more damage to appellee in his ambassadorial status than to herself 
(J.A. 25-26), "Which was very wrong, I was told after.” (J.A. 26). 


However, she said, there had also been conversations between the 
two since the commencement of this action. She had a great deal more 
trouble remembering whether appellee had threatened her in these much 
more recent talks, except to say "I think he does. He always does." 
(J.A. 26). But then under examination by her own lawyer she did recall 
such threats more specifically (J.A. 27-28). However, she said that 
these threats don't bother her as much as the earlier ones: "I now 


leave that up to my lawyers" (Defts’ deposition, p. 63). - 


- The full colloquy, inadvertently omitted from the Joint Appendix, is as 
follows (Deft's depos. pp. 62-63): 

"Q. Now, this, I take it, doesn't worry you quite as much as 
the similar threat that was made a couple of years ago? 

‘A. I don't know why it doesn't. It should. Now I leave that 
up to my lawyers. 

"Q. You had a lawyer of course in 1955 at the time you made 
this settlement? 
Yes. 
You also had a lawyer at the time these threats were made, 
did you not? 
Mr. Edgerton. 
No. The threats in 1955. 
In 1955? Yes. When the suit came to Virginia; Yes." 
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As to the $24,700 note defendant admitted that she owed the obliga- 
tion (J.A. 14) but then when asked if she had made any payments she 
said she had not, because "T didn't think I owed him anything for what he 
did to us" (J.A. 23). Also she had been advised by a lawyer in France 
to "Let him sue you here so we can take care of him here." (J A. 23). 


On March 27, 1958, appellee filed companion motions for summary 
judgment. The order for judgment entered May 21, 1958, recited that 
(J.A. 62): 


"It appears that both notes were executed by de- 
fendant and delivered to plaintiff in settlement of 
an action previously brought by plaintiff against 
defendant and her husband in the United States | 
District Court for the Eastern District of Virginia | 
(Kimny v. Runkle, et al., Civil Action No. 1058 in | 
that court), and that following the delivery of such 
notes that action was dismissed with prejudice as | 
to both defendant and her husband in April of 1955. 
The Court finds that there is no genuine issue of 
material fact as between the parties and that plain-' 
tiff is entitled to judgment on both notes as a | 
matter of law." 


Meanwhile on May 7, 1958, the very day of the hearing on the 


motions for summary judgment, appellant's counsel served and filed a 
motion for leave to file a counterclaim in the amount of $25,000, al- 
legedly "the reasonable value" of services performed by appellant for 
appellee and his family during the years 1952 and 1953. A supporting 
affidavit of her then-counsel stated that he had not previously requested 
leave to file the counterclaim "because of his understanding with de- 
fendant that no steps to file a counterclaim would be taken until original 
counsel for defendant [Mr. Justin Edgerton who had filed appellant's 
answer below] had withdrawn from the case. This praecipe of with- 
drawal was not received until today." (J.A. 60). No explanation was 
offered for appellant's failure to file the counterclaim in the Alexandria 
case or with her answer in this case. The motion for leave to file the 
counterclaim was heard and denied by Judge Curran on May 21, 1958. 








RULES INVOLVED 


Federal Rule of Civil Procedure 13, "Counterclaim and Cross-Claim": 
(a) Compulsory Counterclaims. A pleading shall state as a counter- 
claim any claim which at the time of serving the pleading the pleader has 
against any opposing party, if it arises out of the transaction or occur- 
rence that is the subject matter of the opposing party's claim and does 
not require for its adjudication the presence of third parties of whom 

the court cannot acquire jurisdiction, except that such a claim need 

not be so stated if at the time the action was commenced the claim was 
the subject of another pending action. 


(b) Permissive Counterclaims. A pleading may state as a counter- 
claim any claim against an opposing party not arising out of the trans- 
action or occurrence that is the subject matter of the opposing party's 
claim. 


(f) Omitted Counterclaim. When a pleader fails to set up a counter- 
claim through oversight, inadvertence, or excusable neglect, or when 
justice requires, he may by leave of court set up the counterclaim by 
amendment. 


Federal Rule of Civil Procedure 56, "Summary Judgment”: 


(a) For Claimant. A party seeking to recover upon a claim, counter- 
claim, or cross-claim or to obtain a declaratory judgment may, at 

any time after the expiration of 20 days from the commencement of the 
action or after service of a motion for summary judgment by the ad- 
verse party, move with or without supporting affidavits for a summary 
judgment in his favor upon all or any part thereof. 


(c) Motion and Proceedings Thereon. The motion shall be served 
at least 10 days before the time fixed for the hearing. The adverse 
party prior to the day of hearing may serve opposing affidavits. The 
judgment sought shall be rendered forthwith if the pleadings, deposi- 
tions, and admissions on file, together with the affidavits, if any, 
show that there is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law. A summary 
judgment, interlocutory in character, may be rendered on the issue of 
liability alone although there is a genuine issue as to the amount of 
damages. 





SUMMARY OF ARGUMENT 
I. 


(a) There was no dispute at all in the court below and there is 
none here concerning appellant's liability on the $24, 700 note. |The 
District Court's award of summary judgment in the amount of that 
note plus accrued interest is not even at issue, therefore. | 


As to the $34, 000 note, the material facts are also undisputed. 
The salient fact is appellant's admission that she executed and delivered 
the note to appellee in exchange for dismissal of the 1954 lawsuit which 
he had brought against appellant and her husband in the Alexandria, Va. 
federal court. In her own deposition appellant said that she had told 
appellee, "I won't give it (the note) to you unless you dismiss it.” (J. A. 
22). No less than four other times in her deposition she unequivocally 
confirmed the fact that the note was part of the April 1955 settlement 
of the suit. In return for the two notes she secured, along with dis- 
missal of the case, the release of her husband from all liability, her 


own release from all past interest, and also a six-month interest-free 
deferment of the $34, 000 obligation. | 


(b) Now, however, having secured these benefits from her own 
agreement, she seeks to repudiate the settlement and thereby go scot 
free along with her husband. She may not do so. In the first place 
she has made no effort to return to the Alexandria court and have the 
settlement set aside, nor does she explain her failure to do so. This 
failure is fatal to her position here, for she cannot attack that settle- 
ment collaterally, in a separate proceeding in a different court, See 


Oglesby v. Attrill, 105 U.S. 605. 


Moreover, appellant makes no attempt whatever to explain 
her unconscionably long delay in attempting to question the settlement. 
During all this time she has had its benefits, and she had not made the 
slightest effort to pay off either note. What she now seeks is unjust 
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enrichment by virtue of her own default. This she may not have. She 
was required either to rescind her agreement promptly, if there was 


fraud or duress; or else perform it. See, e.g., Board of Trustees, 
etc. v. O. D. Wilson Co., 77 U.S. App. D.C. 127, 133 F. 2d 399. 


(c) In any event, there was no duress or fraud, as her own testi- 
mony shows. The fraud allegation is utterly inconsistent with the charge 
of duress, for if appellant was being threatened she would not have be- 
lieved appellee's alleged promise to tear up the $34,000 note two days 
after receiving it. The "threats" themselves allegedly consisted of 
statements that appellee would "throw mud" upon appellant and her 
family. There is no precedent for characterizing such statements as 
duress, particularly where the "threatened" party was already in court 
with her own counsel and could reject them and proceed at once to trial. 
What constitutes duress is a question of law and these charges by ap- 
pellant are legally insufficient. And since the alleged "threats" did not 


constitute duress it is immaterial whether or not they were made. 


(d) Summary judgment was properly granted therefore as it was 
in other cases in this jurisdiction in which the defense of duress was 
raised or an attempt was made to repudiate an earlier compromise settle- 
ment. There was no material fact issue and as a matter of law ap- 
pellee was entitled to judgment on the basis of the undisputed facts. 


II. 


Appellant has made no showing that the District Court abused its 
discretion in denying her leave to file an omitted counterclaim on the 
very day that the court awarded judgment to appellee, disposing of the 
main case. More than eight months had already elapsed since appel- 
lant had filed her answer below. The proposed counterclaim, which 
related to events in 1952-53, would have just cancelled her liability on 
the admitted $24,700 note. Appellant herself characterizes it as a 
compulsory counterclaim under Rule 13(a), F.R.C.P.; yet she made 
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no attempt to assert it in the 1954-55 Alexandria suit, as she was re- 
quired to do. See United States v. Eastport S.S. Co., 255 F. 2d 795, 
802 (C.A. 2). She did not even discuss it during the settlement of that 
case. 


Her only attempted explanation of these failures was an "under - 
standing" with her second lawyer in the court below that the counter- 
claim would not be filed until her first lawyer had withdrawn from the 
case. (J.A. 60). Even this weak offering did not really explain her 
tardiness at all. But if it had, it could not justify delay, for such an 
excuse would render Rule 13(f), F.R.C.P. meaningless. Under that 


rule justice in fact required that the District Court deny her motion for 


leave to file the purported counterclaim. | 


ARGUMENT 


I 


THE UNDISPUTED FACTS OF RECORD CLEARLY SHOWED 
APPELLEE'S RIGHT TO SUMMARY JUDGMENT ON THE 
$34,000 NOTE. JUDGMENT ON THE $24, 700 
NOTE IS NOT EVEN DISPUTED. 


A. Introduction 


On three different occasions below--in her answer (J.A. 3), in 





her deposition (J.A. 14), and in her response to appellee's motions for 
summary judgment (J.A. 53)--appellant conceded that the $24, 700 note 
was due and owing. No contention has been made on appeal that the 
District Court's entry of judgment for the amount of this note plus ac- 
crued interest was error. See Rule 56(a), F.R.C.P. Accordingly, 
the issue is narrowed to the judgment entered upon the $34, 000 note. 


| 
| 


That note was concededly part of the settlement and dismissal of 
the lawsuit which appellee had brought against appellant and her husband 
in the Alexandria federal court. Not once, but five different times, ap- 
pellant confirmed this fact (J.A. 17, 18, 21, 22, quoted above at page 3) 
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Indeed she very clearly recalled that she had told appellee " "I won't 
give it to you until you dismiss it (the lawsuit)'", whereupon appellee 
instructed his attorney to dismiss the suit, less than a week before it 
was due to go to trial. The note is dated one day before the entry of 
the order of dismissal which contains the recital that a full compromise 
settlement had been effected (J.A. 46). The order of dismissal has on 
it the endorsement of counsel for both parties: "We ask for this."" It 
could hardly have been otherwise. Since appellant's answer in the 
Alexandria suit admitted her indebtedness to appellee in the sum of 
$24,700, he could have taken judgment in that amount at any time. 
There would have been no point in waiting six months and then postponing 
the trial date to obtain a "settlement"' which gave appellee no more than 
he was legally entitled to in any event. 


The argument that the settlement lacked consideration is 
clearly without merit. The very substantial consideration which appellee 
gave as his part of the settlement is manifest from the exhibits in the 
record: (1) dismissal with prejudice of the Alexandria lawsuit; (2) a 
release of all interest accrued up to that time; (3) a release of all future 
interest on the $34,000 note; (4) a six months’ deferment of the obliga- 
tion embodied in that note; and (5) a complete relese of appellant's 
husband from all past and future liability for the loans which appellee had 
sought to recover. 


Indeed, the release of all claims against appellant's husband, con- 


sidered alone, would have been sufficient consideration for her notes, 


without regard to the benefits which she personally received. It is horn- 
book law that the release of her husband is adequate consideration for a 
wife’s personal note. See Kiess v. Beldwin, 67 App. D.C. 147, 90 F. 
2d 392; Belfiore v. B. J. Crivella, Inc., (D.C. Mun. App.), 60 A. 2d 
542; Foland v. Hoffman, 186 Md. 423, 47 A. 2d 62. See In re Ciabattari, 
(W.D. Ky.), 29 F. Supp. 573. See also 10 Corpus Juris Secundum, 


p. 620, text at note 51. Of course, the fact the claim against the husband 
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was disputed by him does not deprive her notes of consideration, See 


10 Corpus Juris Secundum, pp. 622-623. 


One of the basic questions on this appeal is whether appellant is 
free to repudiate the settlement of a lawsuit after having reaped its 
benefits for over 20 months without the slightest effort to either! pay 
the notes or set aside the settlement. Appellant has made no effort 
to return to the Alexandria court to have the dismissal order, and the 
"full compromise settlement” on which it is premised, set aside. 
Rather she seeks to have the courts of this District perform that func- 
tion collaterally and without the slightest mutuality. For if she is suc- 
cessful, both she and her husband will be immune from reinstitution of 
the Alexandria suit. Not only the $34,000 embodied in the larger note, 
but all of the accrued interest which appellee waived in accepting the 
two notes, will have been forfeited by appellee. It is in the light of 
these considerations that her appeal must be viewed. | 





| 


B. Settlements Made During The Pendency Of Litigation | 
Are Voidable (Not Void) Only By Direct And Timely | 
Attack. Appellant Is Barred From Attacking The | 
Alexandria Settlement Now, In This Jurisdiction | 


pKa ttc ay nls 8 ss 


First of all, it is clear that the Alexandria settlement cannot be 
attacked collaterally in the court below or in any court other than the 
one where the compromised litigation was pending. The leading case 
of Oglesby v. Attrill, 105 U.S. 605, is squarely in point. There Attrill 
sued Oglesby and others, former stockholders of a Louisiana company 
which he then wholly owned, alleging that they had maliciously sought 
to prevent an imminent merger between Attrill's corporation and another 
by publishing a letter claiming that they had been defrauded of their stock 
and that they intended to file suit to recover it notwithstanding the pro- 
posed merger. Attrill’s petition for damages recited that defendants 





had conveyed their stock as part of a compromise of earlier litigation 
between themselves and the company. Defendants’ answer and counter- 
claim alleged that the conveyance of their stock had been induced by 


| 
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threats and promises amounting to fraud and asked the court to award 
them the fair value of the stock. Many of the allegations of fraud had 
been made at or prior to the earlier compromise settlement. The 
Supreme Court affirmed the trial court's judgment for plaintiff: 
"No allegations of fraud in addition to those made 

at the settlement can prevent the compromise 

from having effect as a judgment thereon. It 

may indeed by a direct proceeding instituted for 

that purpose, be rescinded for fraud, but it can- 

not, any more than any other judgment, be attacked 

collaterally. Adle v. Prudhomme, 16 La. Ann. 

343." 

lesby v. Attrill establishes the obvious fact that an answer filed 

in a later separate proceeding is no less a collateral attack if it im- 
peaches or disregards the earlier compromise than a complaint which 
does so. See Bofinger v. Tuyes, 120 U.S. 198. It also exemplifies 
the rule that such an attack is barred, and that the party seeking to re- 
pudiate a compromise of prior litigation must move in the original court 
to set it aside. In Oglesby v. Attrill there was a Louisiana statute giving 
all written compromises, whether of litigation or not, the force of judg- 
ments, but the Court also noted that the settlement relied upon by plain- 
tiff had involved the dismissal of the earlier lawsuit. Other cases have 
followed the same principle without recourse to statutes. See, e.g., 15 
Corpus Juris Secundum, p. 745; Chrysler Motors Corp. of Calif. v. 
Royal Indemn. Co., 76 Cal. App. 2d 735, 174 P. 2d 318; Leach v. 


Mason Valley Mines Co., 40 Nev. 143, 161 Pac. 513; Central Hanover 
Bank & Trust Co. v. Brown, 30 NYS 2d 85. Moreover, the dismissal 
order entered in the Alexandria suit in contemplation of the settlement 


was in form and substance a consent decree and such decrees are not 
subject to attack in another court than the one which entered them. See 
Curry v. Curry, 65 App. D.C. 47, 79 F. 2d 172. 


The principles underlying the rule of the Oglesby case are equally 
clear: A party may not reap the benefits of a settlement and then repu- 
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diate its burdens. He must choose one course or the other, and if he 


chooses to attack the settlement he must restore to the other party the 
consideration which he received as part of it. McLean v. Clapp, 141 
U.S. 429; Board of Trustees, etc. v. O.D. Wilson Co., 77 U.S. App. 
D.C. 127, 133 F. 2d 399; Bopst v. District of Columbia, 90 F.| Supp. 
286, aff'd 86 U.S. App. D.C. 416, 183 F, 2d 428; United States v. 


TS 
| 


Local 807, etc. 118 F. 2d 684 (C.A. 2), aff'd 315 U.S. 521. In the 


OO 


O.D. Wilson Co. case, appellee, which had mistakenly computed its 
bid on a construction contract, performed under the contract and then 


sued to recover the reasonable value of the work it had done which was 
allegedly not included within its bid. Appellee’s contention was that it 
could have rescinded the contract, but was compelled to perform under 


the duress of a threat to forfeit its performance bond. This court held: 


"There is more than a technical legal difference 
between rescission and the course which appellee 
took. The practical and equitable difference is 
considerable. Rescission would have meant no 
work and no pay. As far as appears, that would 
have involved no unfairness to either party. But 
it would be unfair to require appellant to pay 
$1,600 more than it agreed to pay and appellee, 
with knowledge of all the facts, agreed to accept. 
If appellee had the right to rescind, it could 
either contract and perform or refuse to do so. 
It could not on any theory contract, perform, 
collect the full contract price, and then repudiate | 
the contract and recover as if there had been | 
none... . ." (footnote omitted) 


| 


See also Portland Hotel Corp. v. Fidelity Storage Corp. , 77 U.S. 
App. D.C. 282, 134 F. 2d 57. | 


Under these principles appellant was required to move to set aside 
the Alexandria court's dismissal order if she chose to repudiate the set- 
tlement. Moreover she was required to do so promptly. A contract 
made under duress, particularly a settlement confirmed by court order, 





is voidable, not void per se. See Barnette v. Wells Fargo Nevada 


| 
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National Bank, 270 U.S. 438, 444; 17A Am. Jur., pp. 584, 593; Re- 


statement of Contracts (A.L. I.) sec. 495, compare sec. 494. In the 


Barnette case, the Court refused to allow a woman to sue to set aside a 


conveyance where more than three years had passed since the removal of 
the duress which she claimed had forced her to make the conveyance. 
See also 17A Am. Jur. p. 593, Restatement of Contracts (A.L.I.) sec. 
499; 34 A.L.R. 866, and cases cited. 


Appellant, on the contrary, did nothing. She went to see a 
French lawyer who advised her to let appellee sue her in France, "so 
we can take care of him here." (J.A, 23) She does not claim she was 
under duress during this period and she clearly felt no anxiety to make 
payments on the notes. The so-called "fraud" had long since been 
discovered because she said appellee promised to return the $34, 000 
note to her in two days, but then refused to do so (J.A. 77). 


But the truth of the matter is that if there was duress here, ap- 
pellant had obvious and ready-to-hand means of relief from it. She 
was in court; trial was only days away; and she was represented by 
counsel. If she disliked the terms which appellee insisted upon she 
could have gone'to trial. Attheleast she could have moved to set aside 
the dismissal order in a matter of weeks. She does not claim other- 
wise. Her brief simply ignores this plain defect in her position. That 
position was perhaps best described in Ira S. Bushey & Sons v. W.E. 
Hedger Transp. Corp., 167 F. 249, 18(C.A. 2), where it was claimed 
that an in-court settlement had been procured by duress. 

“Here there was more than a mere failure to seek 
court protection; there was a deliberate choice to 


avoid it when the doors of justice were already 
open and the parties were within the temple." 


And again in the same opinion, at p. 19: 
"We have been cited to no case, and have discovered 


none, where relief is accorded a suitor who runs 
away from court, instead of toward it." 
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The foregoing quotations also pertain directly to the question of 
whether in law there was duress here. But the relevant point here is 
that, whether viewed under the doctrine of laches, estoppel, waiver, or 
ratification, appellant's own conduct has barred her from defending this 
action on the grounds that the $34,000 note, concededly part of the Alex- 
andria case settlement, was invalidated by fraud or duress. 


i 


C. There Was No Duress Or Fraud 


Heretofore we have assumed that the conduct of which appellant 
has accused appellee constituted duress, andfraud. Asa matter of law, 
however, that is not the case. It seems plain that appellant really relies 
on her duress contention, for the fraud claim is incredible on its face and 





one which she does not seriously press. She says she was convinced 
that he would carry out both his threats to ruin her and his promises to 
tear up the $34,000 note (J.A. 20: 'He was so convincing"), but she asks 
this Court to believe what naive children would not credit: that plaintiff 
refused to settle a lawsuit on the eve of trial unless he received)a note 
which he intended to tear up two days later. Of course, if defendant 
would have believed such a promise the duress argument which she 
presses more vigorously would fall of its own weight. If such a promise 
had been made and believed, threats would have been wholly unnecessary 


and even self-defeating. 


There was no duress in this case. The cases cited above clearly 





demonstrate that conclusion.. In Board of Trustees v. O.D. Wilson 


Co., supra, this Court rejected the argument that appellee had performed 


under its erroneous bid because of duress by appellant: 


“But if appellee had, as it insists, a right to rescind, | 
appellant had no power to make good its threat. Its 
denial of the right to rescind did not conclude the 
question. Appellee could litigate it. Appellant 
was equally entitled to litigate it or, as it did in ef- 
fect, threaten to litigate it. It follows that there 
was no duress."" (77 U.S. App. D.C. at 128, 133 
F, 2d at 400) 


| 


| 
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The foregoing quotations also pertain directly to the question of 
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that, whether viewed under the doctrine of laches, estoppel, waiver, or 
ratification, appellant's own conduct has barred her from defending this 
action on the grounds that the $34,000 note, concededly part of the Alex- 
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C. There Was No Duress Or Fraud 


Heretofore we have assumed that the conduct of which appellant 
has accused appellee constituted duress, and fraud. Asa matter of law, 
however, that is not the case. It seems plain that appellant really relies 
on her duress contention, for the fraud claim is incredible on its face and 
one which she does not seriously press. She says she was convinced 
that he would carry out both his threats to ruin her and his promises to 
tear up the $34,000 note (J.A. 20: "He was so convincing"), but she asks 
this Court to believe what naive children would not credit: that plaintiff 
refused to settle a lawsuit on the eve of trial unless he received! a note 
which he intended to tear up two days later. Of course, if defendant 
would have believed such a promise the duress argument which she 
presses more vigorously would fall of its own weight. If such a promise 
had been made and believed, threats would have been wholly unnecessary 
and even self-defeating. 


There was no duress in this case. The cases cited above clearly 


demonstrate that conclusion.. In Board of Trustees v. O.D. Wilson 


Co., supra, this Court rejected the argument that appellee had performed 
under its erroneous bid because of duress by appellant: 


"But if appellee had, as it insists, a right to rescind, | 
appellant had no power to make good its threat. Its 
denial of the right to rescind did not conclude the 
question. Appellee could litigate it. Appellant 
was equally entitled to litigate it or, as it did in ef- 
fect, threaten to litigate it. It follows that there 
was no duress." (77 U.S. App. D.C. at 128, 133 
F. 2d at 400) 
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In Portland Hotel Corp. v. Fidelity Storage Corp., supra, appel- 
lants sought to recover additional rents which they had paid as tenants 
under a supplemental lease which they alleged they had been forced to 
execute under duress. The duress allegedly consisted of a threat by 
appellees to evict them if appellants did not make certain improvements 
which appellants claimed they were under no duty to make. 

“They call this duress. But appellees were 
entitled to litigate, or threaten to litigate, the 
question whether appellants ended their rights 
under the lease. Where there is a genuine 
controversy, a threat to sue is not duress." 
(77 U.S. App. D.C. at 282, 134 F. 2d at 57) . 

It is to be: noted that both of the above cases arose and were af- 
firmed on summary judgment; that "what constitutes duress is a matter 
of law", (Rizzi v. Fanelli, D.C. Mun. App. 63 A. 2d 872, 874; see also 
17A Am. Jur. p. 599), as appellant has conceded (Br. 20); and that 
where the alleged "threats" cannot constitute duress as a matter of law, 
factual disputes about whether or not they were made are immaterial. 


It is clear that it was the threat to prosecute the Alexandria law- 
suit which really persuaded appellant to give the $34,000 note; she her- 
self said that notwithstanding all other "threats" she was determined not 
to give the note unless appellee would dismiss the suit (J.A. 22). In 
duress, as in all other matters of causation, it is the final, actual agency 
of action which is decisive. These remarks apply equally to her fraud 
contention, of course. Obviously,the threats and promises of mud- 
covering, unlikely on their face, concerned her then no more than they 
did two years later; at least, they clearly did not impel her to give the 
note, for she explicitly stated that she did that to end the lawsuit. At 


the time she had a lawyer, she was “within the temple" (Ira S. Bushey 
& Sons v. W.E. Hedger Transp. Corp., 167 F. 2d at 18); she could 
have litigated; even later on she could have rescinded and litigated. She 
chose to “run(s) away from court, instead of toward it" (Id., at 19). 
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As a matter of law, there was no duress. See also Dick v. Marx & 
Rawolle, Inc., 55 App. D.C. 267, 4 F. ad 879, cert. den. 268 U.S. 588. 
On the contrary she sought the settlement actively and got what she 
wanted in the course of it. Here, as in Stevens v. Gordon, 48 App. 
D.C. 604, it is now sought to invalidate what appellant deliberately re- 
quested. ‘We cannot yield to this application. To do so would be high- 
ly inequitable", the Court said in that case (at 606). It would be no less 


inequitable here. 


D. Summary Judgment Was Properly Granted 
Appellant's lengthy exposition of the principles underlying sum- 


mary judgments is misdirected. All of those principles may be con- 
ceded but they do not and cannot create a material issue of fact|in this 
case, nor can they defeat plaintiff's right to judgment as a matter of law 
on the conceded facts of record. Purely formal or immaterial fact is- 
sues do not defeat summary judgment, as is clearly indicated by Rule 
56(c) and by such cases as Dewey v. Clark, 86 U.S. App. D.C, 137, 

180 F. 24766. Appellant cannot even rely on the hope that her trial 
testimony would contradict her repeated and positive statements on depo- 
sition. See Orvis v. Brickman, (D.C.D.C.) 95 F. Supp. 605, 607, af- 
firmed 90 U.S. App. D.C. 266, 196 F. 24762. The affidavit of her 
former attorney below (J.A. 57-58) purporting to incorporate a letter 
by the lawyer who represented her in the Alexandria case, while insuf- 
ficient under Rule 56(e) (see, e.g. Wittlin v. Giacalone, 81 U.S. App. 
D.C. 20, 154 F. 2d 20) did no more than confirm the undisputed and im- 
material fact that her Virginia lawyer did not know of the $34, 000 note. 


It is no bar to summary judgment, then, that duress is claimed 
to invalidate a contract sued upon. In both Board of Trustees v. O.D. 
Wilson Co., supra, and Portland Hotel Corporation v. Fidelity Storage 
Corporation, supra, summary judgment was granted and affirmed de- 
spite the claim of duress. In both cases the court simply held that what 
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had been shown could not in law amount to duress. See, for example, 
Farley v. Abbetmeier, 72 App. D.C. 260, 265, 114 F. 2d 569, 574. 


On the other hand, the courts of this jurisdiction have upheld the 
granting of summary judgment on the basis of a binding compromise 
agreement which the opposing party was not entitled to vary or disregard. 
See Bopst v. District of Columbia, 90 F. Supp. 286 aff'd on the basis of 
the District Court opinion, 86 U.S. App. D.C. 416, 183 F. 2d 428; 
Meyers v. District of Columbia (D.C.D.C.), 17 F.R.D. 216, 20 Fed. 
Rules Serv. 56c. 41, Case 17. See also Nahtel Corporation v. West 
Virginia Pulp & Paper Co., (C.A. 2), 141 F. 2d 1, and Kennedy v. Hill, 
___U.S. App. D.C. _ i, SF. 2d_,, (C.A.D.C. . No. 14, 441, 
decided Nov. 20, 1958). Appellant's clear testimony that she agreed 
to give the:$34, 000 note only in exchange for the dismissal of the Alex- 
andria lawsuit puts her in no better position than Mrs. Kennedy who on 
deposition admitted that there was no fraud in her case and therefore no 
valid basis for attacking the settlement pleaded in bar in that case. Even 
if there was fraud or duress, as we have pointed out, appellant here is 
forbidden in law and equity from attacking her compromise in this forum 
after her long benefits-reaping delay. 


I. 


THE COURT BELOW PROPERLY DENIED APPELLANT'S 
MOTION FOR LEAVE TO FILE COUNTERCLAIM 


Appellant sought and was refused leave to file a counterclaim for 
the "reasonable value" of services she had allegedly performed for ap- 
peliee and his family. Her application was in no sense an effort to 
amend her pleadings to conform to proof (see Rule 15(b), F.R.C.P.), 
but came squarely within the “omitted counterclaim" provisions of 
Rule 13(f£): 


"When a pleader fails to set up a counterclaim through 
oversight, inadvertance, or excusable neglect, or 
when justice requires, he may by leave of court set 
up a counterclaim by amendment." 
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The italicized portions of the rule as quoted above comprise the 
basis of the District Court's discretion in denying appellant's application. 
No claim is or could be made that either inadvertance or oversight ex- 
cused the failure to assert this claim earlier. Indeed, appellant's brief 
is significantly silent altogether on her failure to do so, just as it is 
silent as to her failure to repudiate the Alexandria Court settlement 
earlier. However, a brief recitation of the events of record shows 
conclusively why justice in fact required denial of her application: 


The proposed counterclaim referred to services allegedly per- 
formed in 1952 and 1953; at least four, and closer to five, years earlier. 
The period referred to overlaps the period of the loans for which appel- 
lee brought suit in the Alexandria federal court in October, 1954. Ap- 
pellant's answer in that action, which was served and filed in October, 
1954 (Certif. of serv. to Ex. 4, J.A. 43-44 omitted from Joint Appendix), 
made no mention of either the alleged services or any counterclaim. 

The case lay pending for over six months and was twice set for imminent 
trial, and still no counterclaim was filed. It was then settled in April 
1955. Whether or not the $34,000 note is considered, the purported 
counterclaim would obviously have been relevant to a fair settlement if 
appellant seriously believed herself entitled to money for her alleged 
services. There is no suggestion that she even mentioned it to appellee 
or her own attorney, however. | 


In June 1957, this action was filed, and the summons was |served 


| 
| 


in July of that year. After an extended time appellant filed her| answer 
in September 1957, admitting that the $24,700 note was due and owing 
(J.A. 3-5). Appellant now says that she made an "understanding" with 
her second attorney, Mr. Liftin, not to file the counterclaim until her 
original attorney, Mr. Edgerton, withdrew from the case (J AL! 60). 
Obviously,this "understanding" does not even refer to or explain her 
failure to file the counterclaim with her answer, because Mr. Liftin had 
not yet appeared in the case then. Moreover, appellant did not inform 
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the District Court or appellee of this "understanding" at the time it was 
reached, nor has she set forth anywhere the pasis for the “understanding.” 
Perhaps the last may be guessed at, for the $25,000 proposed counter- 
claim just covers appellant's conceded liability under the $24, 700 note. 

No other explanation of the "reasonable value" figure is suggested in the 
record. 


At any rate, this suit was pending for nearly eight more months 
after her answer was filed, when appellant finally sought leave to file 
the counterclaim on May 7, 1958. Again, her conduct is significant, 
for it was on that day that appellee's motions for summary judgment 
(which had been filed on March 27, 1958) were to be heard by Judge 


Curran. Those motions were granted. 


Against this background we submit that appellant's arguments that 
denial of leave to file the counterclaim after the main case had been 
terminated was'an abuse of discretion are utterly without merit. Of 
course, if her "claim" was permissive, the statute of limitations had 
run out upon it by December 21, 1956, at the latest. See Howard 
University v. Cassell, 75 U.S. App. D.C. 75, 126 F. 2d 6, cert. den. 
316 U.S. 675. Limitations on such a counterclaim do not depend on the 


pendency of the main action. Durant v. Murdock, 3 App. D.C. 114, 
124, 


Appellant argues that the proposed counterclaim is compulsory, 
not permissive. (Br. 23-24). Ifso, it clearly will not lie. It is well 
settled that a claim which “arises out of the transmission or occurrence 
that is the subject matter of the opposing party's claim" must be pleaded 
or itis barred. United States v. Eastport S.S. Co., 255 F. 2d 795, 
802 (C.A. 2); 3 Moore's Federal Practice, sec. 13.12 (2d Ed., 1948). 


The counterclaim seeks recovery for services allegedly performed 
in the years 1952 and 1953. If so,it should have been asserted in the 
Alexandria suit which was instituted against appellant in October of 1954. 
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It is not contended that any services have been rendered by appellant since 
the Alexandria suit was filed. The counterclaim, not having been filed 
in that action, may not be asserted here. 


Hence, whether the counterclaim be viewed as permissive or com- 
pulsory, the trial court was clearly right in denying leave to file it when 
it was submitted. 


There is no need to discuss the scope of appellee's diplomatic 
immunity here, for appellant is mistaken in her belief that the statute of 
limitations is the measure of her right to file the counterclaim., Rule 13 


governs that question and under that Rule the counterclaim came too late. 


Justice in fact requires that the order of the court below be af- 
firmed. The only reason given for failure to file the counterclaim 
earlier was an “understanding" with appellant's own counsel to await the 
withdrawal from the case of her original attorney. Even this “excuse” 
by no means explained her failure during the entire pendency of ‘the Alex- 
andria suit or up to the time of filing her answer inthis case. But it 
hardly requires citation of authority to demonstrate that if a party can 
excuse her neglect on the basis of an undisclosed agreement with her own 
attorney, not only Rule 13(f) but Rule 60(b) also, become meaningless. 
Such an understanding can always be claimed. : 


On the other hand, appellee would be seriously prejudiced if he 
were required to litigate events going back some seven years at a time 
when the main action has terminated with a judgment in his favor. Ob- 


viously this did not fail to occur to appellant. Nonetheless, she remained 
silent throughout the pendency of two successive actions pending a total 
of over 18 months spread over 4 1/2 years and then when she saw her- 
self finally faced with an inescapable judgment, she came forward with 
her counterclaim as an afterthought. This she could not do, and the 
court below properly so held. | 
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CONCLUSION 


The orders and judgment of the District Court should be affirmed. 


Respectfully submitted, 
ROBERT E. SHER 
JAMES H. HELLER 


1026 Woodward Building 
Washington 5, D. C. 


Attorneys for Appellee 
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I. 


APPELLEE'S ARGUMENTS AND APPLICATIONS OF THE LAW 
ARE ERRONEOUS SINCE THEY ASSUME AS A PREMISE APPEL- 
LEE'S POSITION ON THE MAJOR MATERIAL FACT AT ISSUE, 
I.E., WHETHER THE $34,000 NOTE WAS PART OF THE ALEX-~ 
ANDRIA SETTLEMENT | 


Introduction 


Appellee's argument begins with the conclusive but completely 
unfounded assumption that the $34,000 "note was concededly part of the 


settlement and dismissal of the lawsuit which appellee had brought 
against appellant and her husband in the Alexandria Federal Court." 
(Appellee's Brief, p. 9.) He supports this assumption in the cursory 


manner which a fact "conceded" by an opponent merits, and proceeds 
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to attack appellant's brief with additional arguments, all based on the 
assumption that the note in question was a part of the Alexandria settle- 


ment. 


Thus, the entire argument of appellee is misdirected. It ignores 
or rather skips over the very crux of the appeal. The principal issue 
on appeal is whether the lower court erred in granting summary judg- 
ment. The criterion for determining this issue is whether there was 
any genuine issue of material fact below. The appellee himself describes : 
the status of the $34,000 note in the Alexandria dismissal as "salient." 
(Appellee's Brief, p. 7.) And the appellant has continually and still does 
contend that the $34,000 note was not a part of the Alexandria settlement. 
If this contention can be supported by the facts in the record, then it is 
crystal clear that the summary judgment must be set aside. This por- 
tion of appellant's reply will be directed primarily toward showing that 
a genuine issue as to this fact was before the trial judge and that his 
ruling was, therefore, in error. 


B. None of the Statements of Appellant Cited by the Appellee Estab- 
lish That Appellant Concedes that the $34,000 Note Was Part of 
the Alexandria Settlement 
The appellee cites five references to the appellant's deposition by 


which he attempts to demonstrate that the $34,000 note was issued to 


obtain a dismissal in the Alexandria suit. However, when viewed in full 


context, these quotations become less than cogent and fade into proper 
perspective. The full transcript makes obvious the language barrier of 
the appellant and clearly demonstrates that the ostensible "concessions" 
are not, in fact, at all inconsistent with appellant's position that the 
$34,000 note was not a part of the settlement. The pertinent parts of 
the appellant's deposition, underlining the lines relied on by appellee, 
are as follows: 
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"Q. What did he want you to do? A. He 
wanted me to sign the $34,000 note. 


"He said for two reasons I should sign it. 
He said because if I don't sign it he will make 
my husband lose his job, and cover us with mud, 
and attack my reputation. And I know for my 
husband the job is so important, so I was really 
very frightened. 


"You know the Ambassador as a very soft 
and nice person, but he can be very, very mean 
and very frightful. And he said first I should 
Sign it, that second, because he will lose his 
face in front of his lawyers, and then he said, 
"If you sign it, I will give you my word that I 
will tear it up.' 


"Q. Say that again. I didn't hear that. 
A. 'I give you my word if you sign this 
$34,000 note I will tear it up. Just to show it 
to my lawyers, to show that I was right. And 
to tear it up.' 


"Q@. Did he say that he wouldn't settle the 


case if you didn't? A. That's right. If I didn't 
Sign it, he will go ahead. 

"You see, as I told you, Mr. Moncure was 
not very much--you see. I didn't know him very 
well, and my husband was completely gone, and 
I had no one to advise me. 


"Q. Mr. Moncure was your lawyer? A. He 
was my lawyer. But I didn't tell because he said, 
"Wait, you shouldn't tell him something between 
us, it is not important, because you are not going 
to sign it in front of my lawyer or your lawyer; 
something between the two of us. Then I will 
tear it up after’."" (Joint. App. p. 17). 


A plain reading of these lines makes inescapable the fact that the 
appellant's concern at this time was her fear of the appellee's power and 


his capacity to inflict great harm upon her and her family. The mention 


of the suit was merely incidental, one of a barrage of threats flung out 
by the appellee. There is nothing in the cited lines to indicate that, 
overwhelmed by her fear of the appellee's much more serious threats 
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and convinced that the note was not to represent any debt, the appellant 
was at all concerned or influenced by the appellee's statement that he 
would not dismiss the suit without the note. Only if the promise of dis- 
missal were a cogent factor in compelling the appellant to execute the 


note, would these lines amount to any indication that the note was a part 
of the settlement. Clearly, this was not the case. In fact, in recalling 
and relating the scene, the mention of the litigation did not even occur 

to the appellant until elicited by a leading question from opposing counsel. 


"Q@. Do I understand that Mr. Nong Kimny 
said he wouldn't settle the case unless you signed 
this note? A. That's right. He wouldn't settle. 
And if I don't sign -- he won't settle the case if I 


don't sign that note, as Itold you. And he started 
again telling me what he will do because he was 


an ambassador, and so boldful, and my husband 
was nothing, so he would destroy him and destroy 
us and wants to hurt us for all our lives. 


"I remember he was talking with such a high 
voice, the children came crying. They were so 
frightened in the next room. 


'"Q. He said that if you would sign this 
$34,000 note then he would agree to a settlement 
for the $24,700; is that right? A. That's right. 


"Q. And he said that he wouldn't settle un- 
less you signed the $34,000 note; is that right? 
A. That's right. 

"Q. And, as I understand it, he also told you 
that all he wanted was to have this to show his 
lawyer? A. That's right. 


‘"Q. And that afterwards he would tear it up? 
A. That's right. 


'"Q. Then did you go to the embassy later on 
to sign the note? A. No. He called on the tele- 
phone. He called in the morning. I think we 
talked--I don't remember if he called or I called. 
We were discussing, and he asked me to come to 
see him because I was so far and he was very 
busy--if I could see him. 


‘Then I went to the embassy. I told him I 
wouldn't sign the note. 
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"Q. When you went to the embassy you told 
him you wouldn't sign the note? A. Yes. 


"Q. Then what happened after that? A. After 
he start arguing; he made such a threat for my 
children. 


"Q. He threatened to do what to your children? | 
A. Besides my husband's job, he said, 'Ican do so | 
much harm to you and your children. I can harm 
you so much. If you do it, it is just something be- | 
tween us; I will tear it up’."" (Joint App. pp. 18, 19.) 


Again, the full context of the appellant's statement negates) the 
implication of the specific lines relied on by the appellee. The under- 





scored lines in the quotation above are the second and third references 


to the appellant's deposition relied on by the appellee. The second 


reference to the appellant's testimony by the appellee is simply the ap- 
pellant's attempt to explain that the appellee would not settle for) 
$24,700 unless the appellant would give him the worthless joke note so 
that he might save face with his lawyers. The $34,000 note was exe- 
cuted at approximately the same time that the suit was dismissed. Ata 
trial appellee would be entitled to introduce this fact as evidence tend- 
ing to show that the $34,000 note was a part of the settlement. But, 
appellee is attempting to assert that the proximity creates a sort of 
conclusive presumption and establishes as a matter of fact that the 
$34,000 note was part of the settlement. This apparently was also the 
position of the court below, an erroneous position which must now be 
reversed. For the appellant contends that the $34,000 note was never 
intended by either party to be a part of the settlement, thus creating a 
genuine issue of fact, and as this Court has said: 

(1) Factual issues are not to be tried or 
resolved by summary judgment procedure; only 
the existence of a genuine and material issue is 
to be determined. Once it is determined that 
there is such an issue, summary judgment may 


not be granted; Dewey v. Clark, 86 U. S. App. 
D. C. 137, 143, 180 F.2d 766. 
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The third reference of the appellee, underlined above, read with 
the sentence preceding it and the sentence following it leaves no doubt 
that only the $24,700 note was thought of by either party as represent- 
ing the settlement, and the lines relied on by the appellee are not at all 


inconsistent with this position, read in true context. Too plainly to be 
misinterpreted, the lines show that "if you would sign the $34,000 note 
then he would agree to a settlement for the $24,700", and that "all he 
wanted was to have this [ $34,000 note] to show his lawyer?" (Joint 
App., p. 18.) 


"Q. --the suit was dismissed? The lawsuit 
was -- A. He didn't want to dismiss until I 
signed the $34,000 note. 

'"Q. Yes. But at the time this note was 
signed for the $24,700, was that the time when 
the suit was dismissed? A. Yes. 


'"Q. Now, the $34,000 note was signed before 
or after the $24,700 note was signed? A. It was 
after. 


"Q. It was after? A. Yes. 
"MR. SHER: Mark this as an exhibit. 


"(Thereupon, the photostatic copy of note referred 
to above was marked Plaintiff's Exhibit No. 2 for 
identification, and was subsequently retained by 
MR. SHER.) 


"BY MR. SHER: 
'"Q. The case was dismissed on April 16, 
1955? A. That was the day that I signed the 
$34,000 note, because he dismissed it. He 


called. I told him, 'I won't give it to you until 
you dismiss it.' 


"He said, 'Hold it now.' He called his law- 
yer and told him to dismiss the case. 

"Q. He told him to dismiss the case after 
you signed the $34,000 note? A. That's right. 

"So I was waiting for him. I said, ‘You said 
you are going to tear it up.’ 
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"He said 'Yes. I have to show it to my 
lawyer.' He said, 'Come back in two days and 
I will give it to you." I came back and he didn't 
want to give it. 


"Q. He said he would show-- A. He will 
show the $34,000 note to his lawyers, then he 
will bring it back to me and I would tear it up’ 
myself. So he said, 'If you would be so kind 
and come back in two days, I will do it.". Then 
I came back and he didn't want to give ittome." 
(Joint App., pp. 21, 22.) | 


| 


The underlined portions of the above quotation are the fourth and 


fifth references relied on by the appellee. 


The fourth reference cited by the appellee merely indicates that 


the appellee wanted the $34,000 note before the dismissal; it certainly 
does not even tend to show that he got it. The lines which follow state 
conclusively the position of the appellant that the suit was dismissed 
when the $24,700 note was signed in settlement and that the $34,000 note 
was signed subsequent to that time. There is ample record testimony to 





support the appellant's position that the reasons for the execution of this 
later note were fraud, coercion and duress, and that the settlement of 
the Alexandria suit was not a factor at all. [ Appellant's Brief, pp. 19, 
20, 22; Appellant's Answer, Defenses 1, 4 (Joint App. pp. 3, 4.)] 


| 


The fifth citation relied on by appellee merely shows that appellee 
used the dismissal as one more barb to probe the appellant into giving 
him his "face saver," but it does not tend to destroy the clear import of 
the full context of the following lines. Neither party thought of the 
$34,000 note as representing any indebtedness or as being a part of the 
settlement. Appellee wanted the note in order to save face with his 
lawyers, enabling him to gracefully settle for $24,700. He threatened 
and defrauded appellant to secure this note, and he finally did secure it. 
But, as the appellee has argued (Appellee's Brief, p. 16), in duress it is 
-the true activating force which is important, and there can be no doubt 
that the appellant executed the $34,000 note because of her great fear 
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for herself and'her family and on the conviction that the note was to be 
purely a face saver or a joke on the appellee's lawyers. It is crystal 
clear that she never considered it to be part of the Alexandria settle- 
ment or to represent any actual debt. Appellant has constantly main- 
tained this position in direct conflict with the appellee's assertion to the 
contrary. No issue of fact could be more material in this case, and the 
failure of the lower court to recognize this basic conflict, standing alone, 
was error sufficient to require a reversal of the summary judgment by 
this court. 


C. The Genuine Issue Between the Parties As to Whether the Alex- 
andria Settlement Included the $34,000 Note Removes the Validity 
and Relevance of Appellee's Arguments Based on the Premise 
that It Did 
Appellee argues that there was consideration for the $34,000 note 

and lists that consideration as (1) dismissal with prejudice of the 

Alexandria lawsuit; (2) a release of all interest accrued up to the time; 

(3) a release of all future interest on the $34,000 note; (4) a six months’ 

deferment of the obligation embodied in that note; and (5) a complete 

release of appellant's husband from any liability. (Appellee's Brief, 

p. 10.) However, if, as the appellant has steadfastly maintained, the 

note was simply a face saver, was forced from her and was never in- 

tended by either party to be a part of the Alexandria settlement, all of 
these items of consideration fail. They are all dependent upon the 

premise that the note was part of a settlement and that in return for a 

promise to pay $34,000, the items set forth above were lost to the appel- 

lee. Thus, appellee's assertion of consideration simply assumes that 
basic issue of material fact that was before the lower court, and by beg- 
ging the question avoids the crux of this appeal. 


' Appellant further asserts that a compromise settlement in a law 
suit cannot be attacked by way of answer in a later suit but must be 
attacked directly in the court of judgment. (Appellee's Brief, p. 11.) 


! 
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This proposition of law is completely irrelevant to this appeal, for 
again its only validity is based on the assumption that the $34,000 note 
was, in fact, a part of the Alexandria settlement. This fact is genuinely 


at issue between the parties, and the question on this appeal is certainly 


not whether the appellant may collaterally attack a valid compromise 
settlement, but, rather, whether there ever was any settlement as 
regards the $34,000 note. This is a question of fact and its determina- 
tion is hotly contested by the parties. The failure of the lower court to 
permit this question to be tried was reversible error, an error which 
cannot be clouded by the appellee's obvious attempt to evade it by assum- 
ing his own position and applying irrelevant propositions of law to his 


assumption. 


Thus, Oglesby v. Attrill, 105 U. S. 605 (1882), relied on by the 
appellee is not at all controlling in the instant appeal. That case is 
based on a finding of fact that a conveyance of stock involved was part 
of an earlier compromise agreement,- and that, therefore, the convey- 
ance could not later be attacked collaterally. The distinction between 
the Oglesby case and the facts in this appeal is apparent from the dis- 
cussion in the preceding paragraph. The other cases cited by appellee 


on this point are similarly distinguishable. 


In Board of Trustees, etc. v. O. D. Wilson Co., 77 U. S. App. D. C. 
127, 133 F.2d 399, cited by appellee, the court simply held that a party 
may not accept benefits under a contract and subsequently attempt to 
rescind or abrogate the contract. Again, this principle of law is not ap- 
plicable. Appellant received no benefit from the execution of the 
$34,000 note and the note was not a part of the settlement which appel- 
lee asserts she is now trying to "rescind." Or to be more accurate, 
this was the position of the appellant before the lower court and her 


: ". . . and any claims arising from that cause were covered by a com- 


—— 


promise admitted in the pleadings." 105 U. S. at 610. 
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answer and testimony bearing on this issue of fact, if believed, were 
clearly sufficient to support that position. This point and not the appel- 
lee's statement of the law of recission is the question now before this 
court. Appellee is again simply avoiding the question of whether the 
summary judgment below was in error by interjecting irrelevant pro- 
positions of law which he can make applicable only by assuming the 
issue at bar. 


The appellee intermittently attempts to stigmatize the appellant 
by references to delay or unused available remedies in order to bring 
her under, as he says, “laches, estoppel, waiver, or ratification. . ." 
(Appellee's Brief, p. 15.) He argues that appellant could at any time 
between the Alexandria suit and the suit below have gone into the Alex- 
andria court and moved to set aside the $34,000 note. Again, appellee 
attempts to cloud the facts in this case by arguing the law. He ignores 
the facts that (1) the $34,000 note was not a part of the Alexandria 
settlement and there was no reason for the appellant to move to set it 
aside; (2) the appellant had understood that appellee would never sue on 
the note and that he would tear it up. Appellant had every reason to 
believe that he had, in fact, torn the note up long before this action was 
filed. It is one matter to enlist the doctrine of laches when a party 
knows of a legal right and does nothing about it; it is quite another 
matter to talk of laches where the party had no reason whatsoever to 
think that, even if appellee had the note, that he would ever attempt to 
collect it, or where the duress which originally compelled the execution 
of the note was just as forceful as ever. 


I. 


THE ANSWER AND TESTIMONY OF APPELLANT ALLEGE FACTS 
WHICH CONSTITUTE LEGAL FRAUD AND DURESS 


Appellee attempts to rely upon the O. D. Wilson case, supra, and 


Portland Hotel Corp. v. Fidelity Storage Corp., 77 U.S. App. D. C. 282, 
134 F.2d 57, as supporting his position that the facts alleged by the 
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appellant do not constitute duress as a matter of law. Both of these 
cases are easily distinguishable from the instant case, since they both 
hold only that a threat of litigation does not constitute legal duress. 
(Appellee's Brief, pp. 15, 16.) It is quite clear, however, that threats 
to ruin one's reputation, to destroy one's husband and cost him his job, 
and to harm one's children do constitute legal duress. Thé applicable 
and controlling law is discussed in appellant's brief at pages 17-21. 


Ii. 


THE GRANT OF SUMMARY JUDGMENT BELOW WAS ERRONEOUS 
AND MUST BE REVERSED 


The law of summary judgment and the application of that ik to 
the case at bar is fully covered in the appellant's brief at pages|2-10 
and 13-17. For the purposes of reply it is sufficient to say that|the one 
issue, continually assumed by the appellee, i.e., whether the $34,000 
note was part of the Alexandria settlement, was a genuine issue of 
material fact before the lower court which alone should have barred 
the grant of a summary judgment. The answer and testimony of the 
appellant before the trial judge were clearly sufficient to support her 
position that the note was not part of the settlement, and she should 
have been allowed her day in court to prove this and her other defenses. 
The judge below apparently decided this issue rather than simply deter- 


mining that it existed. This was error and’ the judgment must be reversed. 


IV. 


THE DENIAL OF APPELLANT'S COUNTERCLAIM BELOW WAS 
REVERSIBLE ERROR | 
Appellee asserts that the period of delay in the court below during 
which no counterclaim was filed by the appellant was excessive and, as 
such, was sufficient to justify that court in denying the appellant leave 
to file her counterclaim. The argument seems to be that since a period 


passed in which the appellant had a right to file her counterclaim and 
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since appellant did not exercise her right during that time, this failure © 
to act somehow abolishes all claims of the appellant to "justice" under 
Rule 13(f) of the Federal Rules of Civil Procedure. Rule 13(f) clearly 
distinguishes between the two types of cases for which it provides the 
right to counterclaim by amendment. The first type covers the situation 
where, as appellee suggests, a period of time has elapsed between the 
filing of an answer and the request for leave to file a counterclaim due 
to oversight, inadvertence or neglect. In this situation the Rules state 
that if this delay is due to "oversight, inadvertence or excusable neglect,” 
leave may be granted for late filing. 


The second situation covered by Rule 13(f) is "or when justice 
requires." Where the first grounds are legal and require legal justi- 
fication such as "excusable neglect", the second provision requires only 
that the overall equities of the parties demand full litigation of all 
rights, even despite delay by one of them. It hasbeen specifically 
stated that the clause "when justice requires" states an independent 
ground for allowing the late filing of a counterclaim. Smith Contract- 
ing Corp. v. Trojan Const. Co., Inc., 192 F.2d 234 (10th Cir., 1951.) 
Appellee attempts to set up the determinatives of the first provision as 


criteria for determining what justice requires. He would suggest that 


under no circumstances where the delay in filing the counterclaim was 
not legally excusable can the counterclaim still be required by justice. 
This simply is not the law. 


In Singer Mfg. Co. v. Shepard, 18 F.R. Serv. 13 f. 12, Case 1, 
13 F.R.D. 509 (D.C. S.D. N.Y. 1952) the defendants had delayed over 
two and one-half years before asking for leave to amend by filing a 
counterclaim. The Court specifically found that not only was there no 
oversight or inadvertence, but that the delay was due to inexcusable 
neglect. Despite this finding, the Court held that when justice requires, 
the counterclaim must be allowed. ; 
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Applying the Singer principle to a compulsory counterclaim, as is 
involved in the instant case, Manhattan Fire Proofing Co. Inc. v. 
Vermilya-Brown, Inc., 13 F.R. Serv. 13 f. 12, Case 1 (D.C. S.D.|N.Y. 
1949) held that the counterclaim should be allowed even though no ex- 
planation of the omission is given. The Court said: : 


‘Under Rule 13(f) F.R.C.P., when justice re- 
quires, a defendant by leave of court may set 
up a counterclaim by amendment. Moore's 
Federal Practice (Section Edition) p. 89, 
Para. 13.23 has this to say about an ‘omitted 
counterclaim": 


‘Subdivision (f) will find its most useful 
application in the case of compulsory counter- 
claims. Inasmuch as a party could later be 
met successfully with a plea of res judicata. 
in a suit on a claim within subdivision (a) 
which he had failed to plead, the courts should 
be very liberal in allowing amendments to in- 
clude compulsory counterclaims’ .. ." 

13 F.R. Serv. at 191. 


The appellee's argument has the practical effect of reducing the! two 
entirely separate grounds for allowing counterclaims by amendment to 
one ground, i.e., when justice requires as determined by whether the 
petitioner could or should have filed sooner. The plain language of 
Rule 13(f) is not susceptible to this twisted interpretation. 


The equities which demanded that the appellant be granted leave 
to file her counterclaim are discussed in full in Appellant's Brief at 


pages 22-27. The important consideration is not whether the counter- 
claim was late. The clear purpose of Rule 13(f) is to allow counter- 
claims in certain instances where they have been omitted or are filed 
subsequent to the answer. And as stated by the Manhattan Fire | Proof- 
ing Co. case, the equities are never so compelling for the use of Rule 
13(f) as in the compulsory counterclaim situation. 


The appellee further argues that the appellant's compulsory 
counterclaim is barred because it was not filed in the earlier Alexandria 


| 








14 


action. However, the Alexandria action was dismissed with prejudice 
and never went to final judgment. Rule 13(a) does not specifically state 
that failure to file a compulsory counterclaim is a bar to filing ina 
later suit. In explaining the Rule's silence on this point, Advisory Com- 
mittee note 7 to Rule 13 (28 U.S.C.A., Rule 13) states that "If the action 
proceeds to judgment, without the interpretation of a counterclaim as 
required by subdivision (a) of this rule, the counterclaim is barred," 
leaving no doubt that when, as in the Alexandria action, the action is 
dismissed or settled without judgment on the merits, the compulsory 
counterclaim is not barred in a later action. 


However, if there were any reservations on this point, all doubt 
was resolved in Douglas v. Wisconsin Alumni Research Foundation, 
81 F.Supp. 167 (D.C. E.D. Il. 1948). In that case the plaintiff Douglas 
filed an action for triple damages for conspiracy under the Clayton Act. 
The defendant Wisconsin moved to dismiss on the grounds that the de- 
fendant had previously filed a suit against Douglas in which suit Douglas 
had had a compulsory counterclaim essentially the same as his present 
complaint and that this action was now barred. The court overruled the 
motion and stated: 


"In the case at bar there are additional 
reasons for refusing to permit Wisconsin Re- 
search to assert the plea of a former com- 
pulsory counterclaim. In the prior suit the 
complaint was dismissed as to Douglas before 
@ trial of the case was had upon its merits. 

At the time of the dismissal, it would have 

been still possible for Douglas to have asserted 
a counterclaim by way of amendment; but in 
view of the dismissal order such action became 
unnecessary .. ." 81 F. Supp. at 170. 


This. case is clearly controlling of the counterclaim issue in the instant 
appeal. 


Appellee's argument that the statute of limitation bars the appel- 
lant's counterclaim if it is only permissive is fully covered at page 25 
of appellant's brief. In addition, it has been held that the Statute of 
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Limitations does not bar a compulsory counterclaim at all to the extent 
that it may be used as a means of recoupment to reduce the plaintiff's 
recovery. Smith v. Hoover, 16 F.R.D. 513 (D.C. D.C. 1949.) 


The appellant's motion for leave to amend her answer by filing a 
counterclaim came before the cause had come to trial. Granting the 
motion would not have delayed the trial nor prejudiced the appellee in 
any way. The motion should have been granted. 
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